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ABSTRACT . - 

Educational agetfcies accepting federal funds for 
special programs, particularly under Title I of the Elementary and 
Secondary Education Act, are often required to prov^ maintenance of 
effort. That is, funds generated from state and tpcal sources cannot 
be decreased and the slack: taken ^up with the fedeatal moneys. The Rand 
Corporation study reported in this docuument found that, due primarily 
to economic and demographic changes, th^. ratej of noncompliance with 
these requirements has begun to increase and |wij.l probably continue 
jts^jdp iBO . A -t rend toward tightening the requirements and centralizing 
th^ overseeing authority during recent years {has made the situation 
even more difficult. Drawing on documentary data and interviews with 
officials of the U.S. Office of Education and/of state education 
agencies in 10 states facing compliance problems, the study reveals 
that a review of the requirements may be in order. The study team 
offers five alternative policy approaches f or \consideration: (1) 
continui to enforce current requirements; (2) grant discretionary 
waiver authority to the Secretary of Education^ iZ) return waiver 
authority to the states; (4) modify the requirea^ents and the 
penalties for no*" compliance; and (5) develop a unified 
intergovernmentcx aid policy at the federal level. (Author/PGD) 
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PREFACE 



This report was commissioned by the Office of the Assistant Secretary of Education for 
Planning and Budget, U.S. Department of Education. Interest has been expressed by a nxxmber 
of local, state, and federal education policymakers in the possibly adverse consequences of the 
enforcement of increasingly stringent maintenance of effort (MOE)^requirements.^ In response 
to this interest and in anticipation of the planned reauthorization of the Elementary and 
Secondary Education Act (ESEA) in 1982, the Assistant Secretary's Office requested that a 
team of analxsts working under The Rand Corporation's Educational Policy Development 
Center on Equal Educational Opportimity for Disadvantaged Children investigate the current 
operation of maintenance of effort requirements. 

The, resulting study concluded that increasing numbers of maintenance of effort violations, 
imrticularly under Title I of the ESEA, will pose significant federal policy problems in the . 
immediate future. Since this research was completed, final regulations for Title I have been 
issued which include a more stringv3nt maintenance of effort standard than before. Kiis changfe 
further strengthens the authors' findings that widespread violations will occur, sometimes with 
%iequitable results that are at odds with other federal policy objectives. 

This research was motivated by the convergei^e of two sets otevetifsT the more rigorous 
maintenance of effort rules called for liy the 197^€ducation Amendments and a trend toward 
fiscal containment of education spending in many states and localities. These events led us to 
evaluate the requirements' effects-with an eye toward recommending modifications that might 
minimize potentially inequitable results of strict rule enforcement. There was never any 
question, when we designed and conducted the study, of the legitimacy of the concept of federal 
aid additivity whichTunderlies maintenance of effort provisions. Our research was meant to 
illuminate the effects of particular strategiesior ensuring'additivity, rather than to critique 
the concept of maintenance of effort itself Thus, our recommendations focus upon means for 
modifying federal maintenance of effort rules so tliat they can continue to advance the dual 
goals of federal fund additivity and provision of services to needy populations. All of the state 
officials with whom we spoke endorsed these federrl goals, and their suggestions for change 
also revolved around the specific instruments used for implementing those intentions equitably 
and efficiently. " ^ 

As work on tl^is project and a number of other Policy Center projects advanced, it became 
appal ent that the reauthorization of ESEA will involve a fundamental rethinking of the role 
of the federal government in the U.S. elementary and secondary education system. The present 
report analyzes one aspect of that role— federal financial regulation of state and local education 
agencies. Other aspedfe of the federal role and its impact on schools and school districts are 
discussed^! the following Policy Center reports: Jackie Kimbrough and Paul Hill, The Aggre- 
gate;Effects of Federal Education Programs, R-2638-ED (forthcoming); Arthur Wise, Selective 
Deregulation in a Federal System: Ensuring Equal Educational Opportunity and Improving 
Educational Quality (forthcoming). 



^MOE requirements are intended to ensure that federal aid to state or local education programs increases the total' 
amount spent on an aided activity. Recipients must maintain their own level of non-federal spending from one year 
to the next. ' " ' 



SUMMARY 



Nearly all of the m£gor federal education programs require recipients to maintain their 
level of non-federal spending from one year to the next in order to continue receiving federal 
fimds.^ These maintenance of effort (MOE) requirements apply variously to expenditures for 
public education or for particular program purposes and may be directed at the state or local 
education agency or hoth.^Maintenance of effort requirements are typically accompanied by 
some obmbination of additional provisions designed to ensure "additiVity** of federal fundsr. 
These include the requirements that federal funds "supplement, not supplant" state and local 
funds; that federal funds be used only for "excess costs" of funded programs; that 
"comparability" of state and local spending be maintained among schools receiving federal 
funds; and that recipients provide "inatching"' funds for federally assisted programs. Each of 
these requirements is asisociated with a large number of specific regulations defining exactly 
what behavior is required of recipient school districts. — 

The fundamental purpose of all of these "additivity" requirements is to ensure that federal 
efforts increase spending on certain programs. Congress intends neither to provide local tax 
reMef nor to subsidize, indirectly, unaided programs. 



W(AINTENANCfe OF EFFORT REQUIREMENTS AS 
P013C^INSTRUMENTS 

Until very recently, the intention behind maintenance of effort provisions was almost 
universally accepted as a legitimate federal concern. Federal education programs should not, 
most agreed, become conduits for local tax relief or indirect subsidies for non-school local 
government services. Maintenance of effort and other additivity provisions may, in fact, be the 
^most effective means for attaining this particular feiieral objective. Nevertheless, maintenance 
of effort provisions are, by general agreement, rather clumsy policy instruments. For example, 
it is unlikely that current MOE requirements can achieve their intended effects because they 
do not correct for inflation. Federal ftmds can be used to supplant local revenues that would 
have been rfised to make up for the eflfecte of inflation. 

:Even if these provisions did have their intended effect, the enforcement of maintenance of 
effort requirements could induce two inequitable or counterproductive side effects: 

L A^istrict with a declining tax base would actually be required to increase local tax 
effort in order to maintain compliance while a district with a growing tax base could 
decrease tax effort and still maintain exj^nditure levels. 

2. Because MOE requirements force a distnct to maintain any expenditure increase 
forever, the provisions may induce district decisionmakers to forgo some increases in 



Furthermore, the process of enforcing these provisions may bring about i^wn undesirable 



^Specific statutory maintenance of effort provisions apply to programs funded by ESEA Titles I and IV, the 
Vocational Education Act, th*? Indian Elementary and Secondary School Aid Act, the Adult Education Act, and the 
Emergency School Assistance Act. The "supplement-not-supplant" provision of the Education for the Handicapped 
Children Act has been interpreted aa being equivalent to a maintenance of effort requirement. 




spending. 
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consequences. Even though unintentionally noncompliant districts (i.e., districts whose non- 
compliance is caused by inability rather than unwillingness to maintain spending) are entitled 
to waivers, grounds for waivers are narrow, waiver^ p5<3fc'edures are time consuming, and 
waivers cannot accommodate long-term problems of economic decline because they are not 
renewable. Finally, the sanction for noncompliance— total denial of federal fiinds— really hurts 
no one but the intended program beneficiaries. 

Whether or not these Rptenti ally trpublesome aspects of MOE enforcement actually consti- 
tute a problem for federal education policymakers depends on whether compliance with the 
provisions is difficult for a significant number of school districts and whether changes in law 
or regulation might alleviate some of the inequitable or counterproductive consequences of the 
provisions. The purpose of this study was to determine whether, in fact, compliance with the 
provisions is difficult— whether the incidence of noncompliance is widespread or isolated; 
increasing or decreasing. We also sought to determine -the causes of whatever noncompliance 
we found. Are violations instances of intentional supplantation or are states and district^ 
caught up in forces beyond theii- control? Are the regulations strict enough to ensure that 
federal intentions are realized, but flexible enough to allow equitable enforcement? 



A Spate of Noncompliance 

The potential inequities and inefficiencies of MOE enforcement made little difference until 
recently. High rates of price inflation and general trends of increasing school expenditures 
resulted in extremely few instances of noncompliance. Between FY 1977 and 1980, only 28 local 
education agencies (LEAs) fell out of compliance with MOE provisions for ESEA Title I 
(compensatory programs for educationally disadvantaged students). Of these, 25 received 
waivers from the U.S. OffioS of Education. Noncompliance under other education programs was 
rarer still. 

In FY 1981 alone, by contrast, we identified more than 100 districts in only five states that 
will be out of compliance with the Title I requirement. The actual incidence of noncompliance 
nationwide is certain to be much higher. Approximately 85 of the noncompliant districts we 
identified are in California. The problem is, however, not confined to one state. Education 
spendfiig has slowed in many states as regional economic conditions have diminished tax bases 
and revenues. In others, like California, fiscal limitation measures have contributed to LEA 
noncompliance when the state's efforts to compensate for lost local revenues have been insuffi- 
cient to offset the combined effects of tax limits and other local conditions, such as enrollment 
shifts. In still other cases, school funding formulas dependent on enrollments, staffing ratios, 
or ta:: effort have xiaused sudden decreases in state aid to districts with changing demogi-aphic 
or economic characteristics. Local levy and school budget defeats constitute an increasingly 
serious problem in many districts, particula^^ly those which have maintained a high level of 
education and public service spending in the past Small districts are especially vulnerable to 
spending decreases that result in noncompliance in all of these situations, as are districts that 
rely heavily on state aid (delivered by formula or annual "emergency" allocations). 

Although compliance failures began to appear in larger numbers m FY 1981, thp^ number 
of affected districts is still relatively small and only the tiniest proportion of students wili be 
affected. The incidence of noncompliance we found would not be especially trbnblesome except 
that we believe this is the beginning of a trend that will affect many more states and other 
federal education programs. We expect that in the near future a number of st^ites will fall out 
of compliance with Title IVB of ESEA (materials and equipment). There is also some potential 



for noncompliance under the Vocational Education Act and PL 94-^42 (handicapped educa- 
tion), but we foresee no immediate widespread problem. The ESAA and Indian Education 
(lESSA A) programs include MOE provisions identical to that of Title I, so districts experiencing 
Title I compliance problems will b6 in danger of losing these funds as well. 

The phenomenon of fiscal retrenchment in education is likely'to continue as economic 
conditions and fiscal limitation measures (now present in half the states) caus^a reshuffling 
of federal, state, and local roles for public service provision. As these readjustmente occur, many 
districts will suffer at least short-run budget decreases produced by a variety of intertwined 
fiscal, legal/ and political conditions unique tp each state and locality. 

Significant and highly visible instances of MOE noncompliance are likely to emerge in 
California, when the state surplus which has funded the PropositionlS bailout runs out, and 
in Massachusetts, where a state response to the passage of Proposition 2 V2 has not yet been 
fashioned. Several large, economically distressed cities in the Northeast and Midwest have 
relied on estate emergency allocatiAis for several years to r^Scue them from noncompliance, birt 
their economic health — and that of the states in which they are located— grows more pr^csrims 
with each year. Increasing reliance on state education funding nationwide places more^and 
more LEAs in the position of exerting diminishing control over their education budgets and, 
consequently, their ability to comply with MOE requirements. ^ 



THE EVOLUTION OF THE REQUIREMENTS: A TIGHTENING VISE 

Some of the reductions in scnool spending we have begun to observe would not have brought 
districts out of compliance with pre-1978 MOE provisions. Other currently non compliant 
districts would have qualified' for waivers under pre-1978 regulations. 

Language in the 1978 legislative history of ESEA clearly required a tightening of MOE 
regulations. A "slippage" factor in Title I, which had allowed districts to reduce spending by 
5 percent a year and still qualify for federal assistance, was reduced to 2 p^rcent.^ The slippage 
provisions for Vocational Education and ESEA Title IV were removed entirely. Waiver jrounds 
were narrowed to disqualify distric^ts where voter.s have rejected local tax levies or approved 
tax limitations. 

The evolution of MOE requirements has always been in the direction of greater stringency 
and more centralized enforcement. The ESEA of 1965 established only one requirement which 
attempted to ensure that federal fimds were not used to substitute for local tax revenues. A 
vaguely worded MOE provision was to be enforced by the states. State education authorities 
(SEAs) were empowered to grant discretionary waivers in "unusual circumstances." As time 
"^ent by, other such "additivity*' requirements — ^^^supplement-not-supplant," "excess cost," and 
'icomparability" provisions — were appended to the law.J[n4976, allowable grounds for waive^rs 
were explicitly delimited for the first time and the Commissioner of Education was granted sole 
authority to issue waivers. 

This tightening of the requii ments and centralization of waiver attth^ority-took place over 
a period when school budgets ¥r c increasing fairly rapidly almost everywhere. The regula- 
tions have evolved to the point .ere, now that school budgets are beginning to be reduced, 
neither the Education'jDepartment nor the SEAs have much discretion in enforcing MOE. At 
least 100 districts, some of them very needy, will be denied federal assistance for at least one 



2The final regulations implfmenting the 1978 Amendments, which were issued after work on this report was 
completed, eliminated the slippage factor entirely. 



/ 

/ 



viii 



year. There is now no legal way, save by act of Congress, to avoid whatever inequitable or 
counterproductive consequences may accompany strict enforcement, 

i 

ANALYSIS OF THE REQUIREMENTS: WHAT DO THEY INTEND? 

Maintenance of effort requirements are-the most easily monitored of the additivity provi- 
sions. Enforcing supplement-not-supple nt or comparability regulations requires a careful ex- 
amination of detailed school district resource allocations. MOE enforcement merely involves 
monitoring a single number from year to yea^. The basic function of MOE provisions may, 
'therefore, be to provide an inexpensive and nonintrusive mechanism for monitoring and enforc- 
ing additivity. , " ' 

The Title I, ESAA, and lESSAA MOE provisions, however, do something different from 
other federal education regulations. To qualify for assistance under these programs, a school 
district must maintain expenditures on "free public education." A district that has maintained 
spending for all categorized students (the handicapped, limited English speaking, Title I 
eligibles, ete.) and programs (library bo^ks, vocational education, ete.) but has reduced spend- 
ing on general instruction for uncategorized pupils would be in compliance with all federal 
regulations except maintenance of Wort for Title I, ESAA, and lESSAA. All other require- 
ments are intended to prote(;t^ertain\federally, assisted program? or certain specific groups of 
children. Title I MOB and similar provisions extend some federalprotection to all students and 

all programs. ^ , . . i 

One possible reason for this special characteristic of Title I MOE is that the requirement 
was designed in 1965 when many viewed ESEA as a general aid program. If Congress's Intent 
was to assist all students and all services in certain districts, then the Title I MOE provision 
was probably appropriate. To the extent that general aid is no longer a federal intention, the 
Title I MOE provision may have becomeiinappropriate. 



ANALYSIS OF AL,TERNATIVE POLICIES 

Congress can expe.ct calls for some quick remedial action to avoid widespread denial of Title 
I funds over the next few years. Instances of state and local noncompliance with other programs' 
MOE requirements may add to the administrative burden of waiver processing and the clamor 
for constituent relief. Ordinarily, violation of a law is no justification for its modification, and 
in enacting any changes Congress will wish to ensure that federal educational spending is used 
. for the established categorical purposes. Nevertheless, given the possibility of inequitable or 
coifnterproductive consequences of strict enforcement of the current regulations and the possi- 
bility that, in the case of Title I, the MOE requirement addresses an abandoned intention of 
federal Education policy, an objective case can be made for some change in the requiremente. 

Oar analysis suggests that each alternative approach described below could exert an 
important infiuence on the evolution of the federal role iffeducation and of the structure of the 
federal system itself The alternative approaches are applicable either to the current structure 
of categorical programs or to the lleagan Administration's proposed block grant, provided that 
Congress wishes to ensure the additivity of federal educatiorfaid. ' 

The five alternative appr^ches are: ^ m- i t 

1, Take no action. Enforce current regulations. By denying some 100 disfricts Title I 
assistance for FY 1982, Congress will be sending, the clear signal that, whatever may be the 
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other consequences of fiscal containment, education spenTding must not be decreased. However, 
the Congressional com'^nittees involved in education policy must be aware that other federal 
*aid programs also contain MOE provisions and that highway interests, health interests, higher 
education interests, and so on will be attempting to protect themselves v/ith strictly (enforced, 
staringent federal regulations. One result of strict enforcement, therefore, might be that the 
allocation of the ne-w^fiscal stringency-across local government programs will be determined 
on the federal, not the local, level. This would constitute a major change in the structure of the 
U.S. federal system. Fmthermore, mT)laces,where fiscal jiiscretion is severely limited, it may 
not be possible for the locality to meet all federal requirements. If so, Hongressional committees 
engaged in a zero sum game of MOB enforcement might generate th%? least desirable outcome. 

2. Grant discretiomry waiver authority to the Secf^etary of Education, Strict enforcement 
of MOE provisions can have inequitable consequences that do not fit neatly into an explicit set 
of waivergrounds. By granting/Ehe Secretary authority to grant waivers in cases of "gross 
inequity,** for example. Congress might avoid some of the advei'se cc ^sequences. However, such 
ajpro^dsion would esteblish the Secretary of Education as the final arbiter of budgetary 

decisions in fiscally constrained, federally dependent school districtss. Each year a complex set 
of precedents would he esteblished prescribing how much such districts should spend and how 
they should allocate their resources. Again, this woiild amount to a significant resti ucturing 
of federalismr 

3, Return waiver authority to the states. Most regulations appended to federal education aid 
programs are administered by SEAs subject to federal audit. By returning to^the pre-1976 
situation, in which states could grant discretionary waivers of MOE requirements. Congress 
might avoid some of the inequities of too strict ei|iorcement without transferring detailed 
decisionmaking to the federal level. Education interests, however, are likely to object to this 
approach. In a period when local public expenditures are threatened, no interest group will be 
willing to surrender toy political leverage it might have. Any move to "deregulate" only 
educational spending could feyiewed as a form of unilateral political disarmament. 

VModify the requiremen t^and/or penalties for non-compliance. Both the incidence of non- 
compliance and the^potentialjadverse effects of rul^ enforcement might be minimized by 
changes in. the standards for lAOE compliance or the sanctions for noncompliance. Many of the 
stete officials we interviewed recommended changes such as a return to earlier slippage 
allowances or the use of multi-year averaging as means for allowing some flexibility in year-to- 
year spending levels while retaining the MOE concept. Many also suggested a move to pro rata 
reductions rather than a totel withholding of federal funds in cases of noncompliance. Where 
a state action is i^sponsible for LEA noncompliance, the state's federal program allocation 
could be reduced by the amount ofeTiEA shortfalls; then the full b'urden of the penalty would 
not fall on individuddistri^. already suffering from state-induced^evenue losses. 

All of these modifications3^ould retain the character of MOE requiremente while diminish- 
ing to varsdng degrees their ^tency for affecting budgetery decisions at the local level. On the 
one hand^ the changes migfit be seen as diluting the effectiveness of MOE provisions for 
prot-ecting education programs from cuts. On the other hand, they might provide relatively 
simple means for minimizing the potentially inequitable consequences of strict enforcement of 
federal spending requirements during a time of necessary readjustments to rapidly changing 
fiscal, economic, and political conations in a number of states and localities, 

5. Develop a unified Congressional intergovernmental aid policy. Each of the first three 
^ alternative approaches involves the very nature 0 the federal role in our system of govern- 
ments. Tlie first^wo alternatives could lv»ad to further centralization of decisionmaking in areas 
where Tie^federal role has traditionally be^n secondary. Returning authority to the stetes, the 
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third alternative, may be unrealistic became no single interest group wll want to relinquish 
any of the political support it receives from the federal government. 

The balance of powers anwit?g"c«ntral and local governments is one of tine fundamental 
principles'on whidi^u^politf^ system is based. The separate evolutior. of federal aid pro- 
grams—in education and other fields-has had a m^jor, and probably unintended, impact on 
that balance of powers. If the decentralized structure of our system of govemmente is worth 
retaining, then some conscious thought should be devoted to how any given policy issue affects 

federalism. ■ . t. • • 

None of these possible outcomes are certain. This report contains evidence that the mci- 
dence of violation of MOE provisions .is increasing due to new political and economic fiscal 
constraints^ Informed speculation suggests that the trend toward fiscal containment on the 
state and local levels has not yet peaked and that therefore we can expect a continued increase 
in the incidence of noncompliance. We do. not know now, b&tfurther research could tell us, what 
the exact consequences of fiscal containment ^ and bow important the federal government's 
rolels in determining the allocation of scarcity. 

As education committees consider the ^ate of MOE compliance failures, they should 
consider the potential benefits of some across-the-board Congressional response to fiscal con- 
tainment on the state and-local levels. 
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i. INTRODUCTION 



Most federal intergovernmental aid programs are accompanied by maintenance of effort 
(MOE) provisions. As a precondition for receiving aid, the recipient governments must not 
reduce their own financial contribution ias' ipport of the aided activity. These regulations are 
meant to ensure that federal money isus^ to supplement local revenues, not to supplant them. 
In other words, Congress intends that federal aid be used to increase expenditures on the targeted 
activities . and not to provided local tax relief or to indirectly subsidize other unaided local 
government activities. / \ 

Education Program MOE requirements take one of two forms. To qualify for most categori- 
cal federal programs, state or local education agencies^ (SEAs or LEAs) must demonstrate that 
expenditures from local^and state sources for that particular program category have not 
decreased from one year to the next. For example, to receive federal aid for vocational 
education, LEAs must not decrease their local contribution (from state and local sources) to 
vocational education financing. To receive aid under ESEA Title I, the Emergency School 
Assistance Act (ESAA), or the Indian Elementary and Secondary School Aid Act (lESSAA), 
the district must not decrease its spending total or per pupil spending from state and local 
sources on "free public education." 

Such provisions arid regulations, appended to federal school aid legislation since 1965, have 
not been a problem in the past. Only a few scattered small districts have ever been denied funds 
under these provisions. In fact, there was reason to believe that MOE provisions had little effect 
at all on school district spending patterns or, indeed, on any other ^ aspect of school district^ 
behavior. ^ 

Recently, however, policymaker? m Washington, in state capitals, and in school district 
administrative offices have begun tj look at these provisions with renewed interest for several 
reasons. First, the most recent reauthorization of the Elementary and Secondary Education Act 
significantly tightened the MOE provisions, making it relatively more difficult for districts to 
comply. Second, the United States has entered a period of fiscal containment. The post-World 
War II growth in government expenditures on all levels has begun to slow (Pascal et al, 1979), 
and some categories of spending have decreased. This trend is particularly evident with respect 
to state and local governments. Finally, these events have raised concerns that maintenance 
of effort provisions may b^ery ineffective ways of attaining the intent of Congress, and they 
induce unintended consequences which work at cross-pu^oses with other federal policy objec- 
tives. / 

This study, designed in response to policymakers' new interest in MOE requirementSj had 
three main pui^OsesT 

1. To analyze the structure and evolution of the legislative and regulatory requirements 
Jn order to determine the specific intentions that motivated the design of these 

t ^ ^ pro^as^6ns. ' ^ 

2. To assess the incidence and etiology of noncompliance. 

3. To analyze alternative policy responses in the event that we fo^d a substantial 
number of districts were not complying with requirements whose enforcement might 
have inequitable and/pr inefficient consequences. 

^For ESEA IV th^ SEA is accountable. For other programs, it is the LEA. 



THE POTENTIAL EQUITY AND EFFECTIVENESS OF MOE 
PROVISION^ AS POLICY INSTRUMENTS 

The intended effect of MOE requirements (s to ensure that federal aid increases the total 
amount spent on the aided'.activity> Given this objective, the problem is to devise a policy 
instrument that will ensure this "additivity'* of federal funds without causing inequitable or 
inefficient side effects. Maintenance of effort requirements, along with the compliance monitor- 
ing and enforcement provisions accompanying them, are among the instruments Congre^ss has 
chosen to obtain the objective of ensuring supplementarity. Indeed, under some circumstances 
MOE provisions would be the optimal instrument fjpr achieving this objective. That is, if the 
rate of inflation were zero, if expenditures exactly measured effort, if most increases in school 
funding came from the federal goyemment, if any excusably noncompliant district could easily 
obtain a waiver, and if educational needs and priorities never changed, then MOE would be 
a perfect policy instrument. Thatthese conditions do not exist in reality limits the effectiveness 
or equity of MOE as a policy instrument. 

One source of ineffectiveness is that MOE provisions and regulations do not allow for 
inflation. An LE A that merely maintains a constant level of dollar expenditure from one year 
to the next wojild be in compliance. This means that during a period of 10 percent annual 
inflation, school districts can reduce their purchases of goods and services by 1C> percent a year 
and still he **maiiitaining effort." Under these circumstances, federal aid to the LEA may be 
supplanting 1^1 revenues that might have been raised to compensate for the effects of infla- 
tion. During a period of rapid inflation, maintenance of effort provisions, couched as they are 
4n nominal dollar terms, cannot achieve the Congressional intent of ensuring that federal 
resources supplement and do not^supplant local resources. 

Another source^of ineffectiveness has to do with the incentives MOE provisions present 
school district decisionmakers. Consider an LEA manager who is deciding whether or not to 
introduce a new and expensive educational program on an experimental basis. Uncertain 
whether this particular innovation will improve educational outcomes, the manager may be 
less likely to try it if he or she knows that once per pupil expenditures are increased to finance 
the new program, they can never be reduced again. In other words, MOE provisions, which are 
intended to ensure that educational spending increases as a result of federal efforts, may have 
exactly the opposite effect in the long run. 

In addition, a variety of MOE provisions, each attached to a specific category of federal aid, 
can lock a district into a pattern of spending which no longer meets its needs. For example, 
a district whose student population is losing interest in vocational education and shifting to 
a more academic orientation may be penalized for decreasing vocational education expendi- 
tures and devoting the freed funds to the purchase of library books. Because a federal interestr— 
the vocational education concern -or the Title IV concern— is being advanced in either case, it 
is no^lear that such behavior deserves sanction. 

MOE provisions also involve three potential sources of inequity. First, expenditures do not 
measure tax effort.^ A locality's tax effort is measured by expenditures relative to the 

believe that Congressional intent involved ''tax effort" rather than "expenditure effort;* The legislative history 
of the slippage factor in the law indicates that this provision was intended in part as an allowance for possible changes 
in a district's tax base. 
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community's ability to pay. But a locality whose tax base declines or whose residents become 
poorer must continue to spend the same amount per pupil in order to qualify for federal aid. 
It must therefore increase its effort to be in compliance. Communities with growing tax bases 
or with residents who become wealthier may actually decrease their effort and still be in 
compliance. / 

The second source of inequity involves enforcement procedures. Responsibility for enforc- 
ing MOE— for granting or denying waivers— is currently centralized in the Department of 
Education (ED). A school district that has been unable to maintain a level of expenditures, 
through no fault of its own, must apply to ED for a waiver. Procedures for granting waivers 
take time, and it is possible that a district entitled to a waiver for, say. Title I, will receive funds 
so late in the school year that it cannot operate the program. Further, a district with real 
economic problems can only postpone loss of fed^al funds by receiving a waiver, since the 
waiver ia for one time only aiid the LEA must return to pre-waiver spending levels after one 
year. 

Finally, the sanction for noncompliance with MOE— usually total denial of federal assis- 
tance— really penalizes no on? but the-program's intended beneficiaries. Title I eligible pupils 
in a noncompliant district would suffer a withdrawal of federal aid at the same time as local 
educational resources are being reduced. It is a strange enforcement mechanism that further 
punishes the presumed victim of the proscribed behavior, ^ 

As Barro (1978) has pointed out, the failure of MOE provisions to allow for inflation has, 
until recently, been much more important than any of the other potential inefficiencies or 
inequities. In a period of inflation, when expenditures and tax bases are both increasing, 
nominal dollar MOE provisions will have no effect at all. This insight influenced the original ^ 
plan of our study. 



PLAN OF THE STUDY AND THE ORGANIZATION OF THIS REPORT 

Between 1969 and 1979 the average annual rate of inflation was 7.4 percent (Economic , 
Report of the President, 1980). Over the period from 1970 through 1978, enrollment in regular 
public elementary and secondary schools declined from 45.9 million to 42.6 million (NCRR, 
1980), a rate of slightly less than 1 percent per year; Until this year, school districts were 
permitted to reduce per pupil spending by 5 percent a year and still be in compliance with MOE / 
provisions for Tide I, Title IV, Vocational Education) and other programs. Therefore, school / 
districts could reduce real expenditures (i.e., corrected' for inflation) by more than 13 percent j 
each year and still be in compliance. Over a ten year period, an annual 13 percent decreas^^ j g 
(compounded) would reduce purchases of goods and services by a school district by close to \^ 
two-thirds. Because a district purchasing one-tl)ird the inputs in 1979 as it did in 1970 would ,^ 
stilf be in compliance with MuE provisions, we initially suspected that no district anywhere / 
should have any trouble complying with MOE. In other words, our initial hypothesis was that / 
MOE provisions were a dead htter. I 



Research Procedures and Results 



We tested this hypothesis by looking for districts that had either failed to comply with MOE 
provisions during the 1970s or were likely to be out of compliance in the near future. If we could 
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easily find such districts, then our initial hypothesis could be rejected. We began our search 
for such districts by interviewing officials at the U.S. Office of Education (USOE) responsible 
for monitoring MOE compliance for particular programs. We confined our iavestigation to four 
major programs: ESEA Title I (compensatory programs for educationally disadvantaged chil- 
dren), ESEA Title IV (instructional resources, guidance, counseling, and testing). Handicapped 
Education, and Vocational Education. Other programs with MOE provisions (e.g., ESAA and 
kdianEducation) are similar to Title I in this regard, or are relatively small (Adult Education). 

We asked the USOE officials to identify the states in which they had observed actual or 
potential compliance problems. We then visited the capitals of the ten ste* js mentioned^ most 
frequently by USOE officials: Alabama, California, Idaho, Illinois, Massachusetts, Montana, 
New York, Ohio, Texas, and Washington. 

In each state we interviewed officials in the state Education Department whose duties 
irxluded monitoring compliance with federal program requirements. Where it seemed appro- 
priate we also interviewed the Chief Fiscal Officer and legislative staff members. Our objective 
was to determine (1) the number of districts that had been, wjere, or would be out of compliance 
with MOE provisions and (2) the circumstances that led,to compliance failures. We also took 
the opportunity to solicit the views of state officials regarding possible changes in current MOE 
requirements. We asked for detailed information on the state's reporting procedures and for 
accounts of past or expected near-future failures to comply with MOE provisions. We obtained 
information about the state s economic conditions and legal constraints that might affect MOE 
compliance. 

An analysis of the information we gathered during our state visits led us to conclude that 
our initial hypothesis was false. We found that a small but rapidly growing number of school 
districts are out of compliance with MOE requirements. We also concluded that tfife increased 
. incidence of noncompliance is not a short-term phenomenon but the beginning of a long-term 
trend. The Education Department does not have sufficient discretion in its enforcement of MOE 
provisions to grant waivers to most of the noncompliant districts. 

Therefore, unless there is some rapid legislative action. Title I funds will be denied at least 
100 school districts during the 1980-81 school year. This is a dramatic increase over the number 
of districts denied funds for MOE violations in the past (only three over the previous four years). 
Some of these districts are especially needy. A larger |*rfmber of districts are likely to find 
themselves in similar circumstances within the next year or so. 

Contrary to our initial hypothe^l^i, therefore, maintenance of effort provisions are not a 
dead letter. MOE requirements will now begin to influence federal education aid allocations, 
and, as a result, the deugn of tL-^se requirements is likely to become more important. In 
response to the potential inequities and inefficiencies induced by a strict enforcement of current 
MOE requirements, Congress may have to rethink and prioritize its educational and general 
intergovernmental policy objectives. 



Organization of This Report ^ 

To analyze any set of policy instruments, one must begin with a good idea of .vhat intentions 
and perceptions underiie the policy design. Chapter II describes current MOE regulations for 
four major federal education programs, tracing their evolution since they were enacted in 1965. 

~^few of the states mentioned turned out not to have had any reai problems. Other states had Imd experiences 
very similar to those we visited. r % 
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The evolutionary process has been one of continual tightening of requirements and centraliza- 
tion of enforcement authority. . , , 

Chapter III summaVizes and organizes our findings in the states we visited. Most states 
expect many more instances of noncompliance in Title I in the future than they have experi- 
enced in the past. In California, as a result of Proposition 13, at least 85 school districts will 
probably be denied Title I funds for educationally disadvantaged children during 1980-81. 
Some of the financially strained northeastern states we visited were also experiencing their 
first problems with maintenance of effort. Many large cities in these states now find themselves 
on the brink of noncompliance. We found much less pessimism with respect to the other 
programs we instigated, although Title IV is causing some concern. Even though there is 
always a potentii^ for noncompliahce with MOE for vocational education and handicapped 
education,^no state expected immediate violations because the programs are tj^ically wolU 
funded at the state level and still expanding. 

Chapter IV presents an analysis of our findings. The design and enforcement of MOE 
provisions will influence the evolution of the federal system in important ways. Either strict 
or discretionary enforcement could involve the federal government as never before in second- 
guessing the budgetary decisions of state and local authorities. Abandoning strong MOE 
provisions for educatidnal programs might harm educational interests during this period of 
fiscal containment. What education committees do to their MOE provisions will influence what 
other Congressional interests— highways, law enforcement, health, etc.— do to theirs. 

In the course of our visits to the state capitals, we asked each official we interviewed to 
suggest desirable changes in MOE provisions. Thoir views are summarized in Appendix A of 
this report. 




II. THE REQUIREMENTS AND THEIR EVOLUTION 

I ■ 

\ 

In this chapter we look at the Congressional intent and Congressional perceptions behind 
the design of current MOE provisions and the specific role of these provisions in the context 
of the entire federal education pro-am. We also look at. the provisions themselves, what 
exactly they require and do not require, and how they have-e>folved since first enacted in 1965. 



AN OVERVIEW OF FEDERAL CONTROL MECHANISMS 

Federal aid to elementary^ and secondary education Jbakes the form of categorical programs 
which target fund'^ to specific groups of pupils or for specific instructional purposes. The intent 
of the legislation is to add to what local education agencies would have spent on the aided 
programs in the absence of federal f i^istance. To ensure that state and local agencies allocate 
these funds in a manner consistent with federal objectives and do not merely substitute federal _ 
monies for their own funds, various control mechanisms or * strings" are incorporated into the 
laws and regulations (Barro, 1978). Since the^passage of the Elementary and Secondary Educa- 
tion Act (ESEA) in 1965, tlie number of different strings attached to individual federal educa- 
tion programs has increased. Maintenance of effort requirements, among others, have become 
progressively more stringent, while enforcement authority has become increasingly more cen- 
tralized. Penalties for noncompliance have also become more severe. 

This accretion and revision of requirements drew little attention until recent fiscal trends 
began to generate concern over prospective incidents of noncompliance. The constraints im- 
FHOsed by maintenance of effort and, similar requiicements are, of course, nonbinding when the 
aided programs are growing (Barro, p. 24). But since the passage of California's Proposition 
13, examinations of the requirements have ra^^ed questions about the intent of maintenance 
of effort provisions and their potential effects in an era of fiscal containment (Long and Likes, 
1978; Comptroller General, 1978; Berke, 1979). A careful review of the evolution of the require- 
ments suggests that the original intentions of Congress have changed since 1965, as has the 
federal approach to exercising control over state and local spending decisions. 

Nearly all of the m£yor federal education programs require recipients to maintain their 
level of non-federal spending from one year to the next in order to continue receiving federal 
funds.^ These maintenance of effort requirements apply variously lo expenditures for pubhc 
education or for particular program purposes and may be directed at tfce state or tocal education 
agency or both. Maintenance of effort requirements are typicallj^ accompanied by some 
combination, of additional provisions designed to ensure additivity of federal fundn. These 
include the requirements that federal fimds "supplement, not supplant" state and local funds; 
that federal fiinds be used only for "excess cdsts" of fimded programs; that "comparability" of 
state and local spending Ife maintained among schools receiving federal fiinds; and that 
recipients provide "matching" fiinds for federally assisted programs. Each of these 

\ 

-\ 

^Specific statutory maintenance of effort provisions apply to programs funded by ESEA Titles I and IV, the 
Vocational Educational Act, the Indian Elementary and Secondary School Aid Act, the Adult Education Act, and the 
Emergency School Assistance Act. The "supplement-not-supplant" provision of the Education for the Handicapped 
Child^n Act has been interpreted as being equivalent to a maintenance of effort requirement. 
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requirements is associated with a large number of specific regulations defining exactly what 
behavior is required of recipient school districts. 

The fundamental purpose of all of these **additivity" requirements is to ensure that federal 
effort^ increase spending on certain programs. Congress intends neither to provide local tax 
rehef nor to subsidize, indirectly, unaided programs. There is evidence throughout the legisla- 
tive history of ESEA that the purpose of MOE requirements is to ensure additivity or nonsup- 
plantation [Congressional Record, Senate, April 7, 1965, p. 7043). The history of the 1^978 
amendments included the following: ^ 

The cornerstone of ESEA and similar Federal aid-to-education programs is the premise 
^ that Federal aid must supplement — not supplants— Stat« and local expenditures. The 
^historic intent is that Federal dollars must represent an additional effort for the target 
children; thus. State and local education program expenditures must be maintained at 
previous levels (U.S. Senate, Report to Accompany S. 1753, p. 121). 

Maintenance of effort requirements were originally included in several programs as i test 
for nonsupplantation. In most cases, however, the two t ypes of requirements — MOE and supple- 
ment-not-supplant — ^were eventually stparated and augmented by other tests of additivity. 
Although they have similar objectives, they must be satisfied independently. The primary 
difference between the current maintenance of dTort and nonsupplanting provisions is that 
maintenance of effort is measured by what the grantee actually spent from non-federal sources 
in a given year compared to what was spent during the previous year. Supplanting is measured 
by what the grantee would have spent from non-federal sources in the absence of federal 
assistance. Compliance with either one of these requirements does not guarantee that the other 
will be satisfied. 

What, then, distinguishes the effects of MOE provisions from those of other additivity 
requirements in gftneral and supplement not-supplant requirements in particular? This ques- 
tion can be answered by imagining a set of circumstance in which a district would be in 
compliance with supplement-not-supplant and out of compliance with MOE. A district which 
had imposed a uniform, proportionate, across-the-board reduction of all programs serving all 
categories of pupils would satisfy supplement-not-supplant requirements, but would violate 
MOE provisions. In other words, supplement-not-supplant provisions protect the relative posi- 
tion of^ certain expenditure categories whi^e MOE provisions protect the absolute level of 
expenditure on those categories. This distinction, of course, only becomeSi^operational when, for 
any re^on, state and local tax revenues are declining. 

Effe^ively, then, the maintenance of effort provisions have assumed an additional objec- 
tive to ensure that recipients of federal assistance do not decrease their overall education 
spending pr their spending for federal program ptuposes. This means that regardless of whether 
federal fuAds are used to supplement non-federal resources, the base level of effort, as measured 
by the number of dollars spent, must remain constant or increase from year to year. When 
non-federar^educational resources are shrinking for any reason, this requirement fmposes a 
new kind of federal control on stat» and local spending decisions. It requires agencies tb direct 
funds away from noneducational services, or from programs that are not federally asaisted, in 
order to maintain dollar expenditures in the areas protected by maintenance of effort rules. 

CURRENT MAINTENANCE OP EFFORT PROVISIONS 

The maintenance of effort requirements for Titles I and IV of the Elementary and Second- 
ary Education Act, the Vocational Education Act, and the Education for All Handicapped 



Children Act are outlined in this section. The. pertinent statutory and regulatory provisions 
are included in Appendix B. These requirements are comparable to those included in other 
msgor federal elementary and secondary education programs and can be expected to have 
similar effects. The current rules incorporate changes made by the Education Amendments of 
i978 and the'accompanying Congressional Committee reports. 

^ The current provisions of the MOE requirements we examined are summarized in Table 
1/Two distiilctions among the types of provisions are important to note: -.^ 

• The expenditures that must be maintained are usually for progi-am purposes (ESEA 
Title IV, Vocational Education, and Handicapped Education), but some programs 
require that overall expenditures for 'Tree public education" be maintained (ESEA 
Title I, Emergency School Aid, and Indian Education)^ 

• Most programs require that the LEA maintain its spending from state and local 
sources; VcNcational and Handicapped Education programs require, in addition,>tKat 
statewide spending be maintained. In contrast, ESEA Title IV and Adult Education 
require only statewide maintenance of effort; that is, the aggregate spending of states 
and their participating local agencies must be maintained. 

Two msgor changes in maintenance of effort provisions occurred when the 1978. Amend- 
ments were passed: (1) the validity of regulatory "slippage" provisions, which had allowed an 
annual spending decline of 5 percent for Title I and Vocational Education, was questioner', by 
the Congressional Committee and changes were urged. Meanwhile, the statutory author .y for 
other ESEA slippage provisions was removed; and (2) waiver grounds were narrowed, vhile 
penalty-free waivers' were eliminated entirely (U.S. House of Representatives, Report to Ac- 
company HjR. 15, pp. 139440). ESEA provisions specifically excluded acts of voters cr legisla- 
tures to limit taxes as grounds for a waiver. Both of these modifications had the effect of 
tightening maintenance of effort requirements for education programs generally, and for Title 
I in particular. 

The "tightness" of the regulations and the centralization of waiver Authority has not always 
characterized MOE provisioiis. Stricter interpretations of maintenance of effort, supplemen- 
tary additivity requirements, and centralized enforcement provisions have been appended to 
the law almost every time the programs have come up for reauthorization. 



HISTORY OF MAINTENANCE OF EFFORT REQUIREMENTS 

? 

1^1975 * 

The passage of the Elementary and Secondary Education Act in 1965 marked a new era 
in federal-state relations with respect to the funding of public schools. In the debate surround- 
ing that legisla/ive initiative, concerns were voiced that, on the one hand, the expected massive 
influx of federal aid would shift the locus of responsibility for school support from state and 
local governments to the federal government, and that, on the other hand, federal moni^ would 
^be substituted for existing funds, thus failing to achieve the objective of improving education 
for the intended beneficiaries. The failure of earlier attempts by Democratic administrations 
to enact various forms of general school aid (for construction or salaries, for example) en- 
couraged the Johnson Administration to design categorical programs that would, by their 
breadth, provide more or less general aid to'^what were widely acknowledged to be underfunded 



Program 



ESEATitler 
(Proposed 
Rules 45 F.R. 
39712) 



ESEA Title 



The Vocational 
Education Act 



Table 1 

Summary op MOE Provisions for Selected Education Programs 



What Must Be Maintained 



Slippage 



LEA current aggregat^or per 2jercettt 

pupil expenditures (from state annually^ 

and locaifsources) for free pub* 

lie education. Expenditures are 

compared for the second and 

first years preceding the grant 

application. 

Statewide aggregate or per None 

pupU non^federal expenditures 

for Part B and D program pur- . 

poses. These expenditures are 

those made by the SEA, par^ 

ticipating LEAs, and partici^ ^ 

pating private schools. Expen- r 

ditures are compared for the 

second and fiiRSt years preced- ♦ 

ing the grant application. 



Statewide and local aggregate or ^ None 
per pupil expenditures (from 
state md local sources) for pro- 
gram purposes. The statev(i^e 
and local requirements are sat* 
isfied independently ® Expen- 
ditures are compared for the 
second and fust years pre- 
ceding the grant application. 



Waiver Grounds 



Bemarks 



Exceptional and unforeseen circum* 
stances, e.g., a natural disaster, loss 
of tax Ijase, strike, ox loss of non- \ 
categorical federal funds. Expendi- 
ture reductions that are p^t of an 
overall state plan to reform school 
finance. 

Exceptional and unforeseen circum- 
stances, e.g., loss of tax base, diver- 
sion of revenues due to emergency 
circumstances, or failure to main* 
tain spending which met an unex- ; 
pectediy acute educational need in 
a prior year. 



Unusual circumstances, e.g., tax base 
decline or failure to maintain expen- 
ditures caused either by large outride 
contributions or large outlays for 
long-term capital purposes in a prior 
year. 



Waivers are for one year only and 
are accompanied by a penalty 
proportionate to the LEA*s spend J 
ing shortfall. Th> liEA must return 
to pre-waiver spei^dih^ levels in ^ 
ordey to receieve funds in the 
foUowing.year. ( 

Waivere are foritine year only and 
are accompanied a penalty 
proportionate to the state spend- 
ing shortfall. The state must return 
to pre-waiver ^pending levels in 
order to receive funds in the fol- 
lowing year. If a waiver request is 
denied, the state may receive' funds 
by excluding from participation the, 
LEAs or private schools whose fail- 
ure to maintain effort prevented 
statewide compliance. 

States must demonstrate statewide 
MOE compliance to the Secretary 
of Education; local districts must 
demonstrate compliance <b the 
SjteA. All waivers, howeveil must 
_lie granted by the Secretajy^Jgai^ 
vers are not accompanied by a 
penalty, and pre-waiver spending 
levels need hot be resum id for 
continuation of fuhding. 



to 
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Table 1 — continued 



Program 



What: Must Be Maintained 



Slippage 



The Bdupaiion - .^Statewde and local agg^jate df 
c^f the Handi* per capita expen di tures ( from 

capped Actf - state and local sources) for pro- 
gram purposes. Thejrule also ex- 
tends to^e use of federal f u n ds 
for any particular cost within an 
^. LEA's special education budget. 

Current fiscal year budgeted 
funds are compared to funds 
actuall^^ expended in ^he most 
^ recffit fiscal year for which 

data are available. 



Waiver Grounds 



None l^e state 3^QC[)Hremcnt may b e waived 

by the Secretey of Education with a 
finding that all handicapped children 
" in the state are being appropriately 

served. The local requirement may be 
waived by the SEA if spending de- 
creases are due to declining enroll* 
ment of handicapped children or prior 
X year outlays for long-term capital 
purposes. 



Hemarks 



^he Title! rules are virtually identical to those for ESAA and lESSAA, except thatVhe latter tw^programs Include no provisions for slippage or for 
waiversof the requirements, 

e final rules, issued after this analysis was prepared, eliminated the 2 percent slippage allowance, as well as a provision which would hav^ allowed the 
Secretary to Hnd LBAs in "substantial compliance'* if spending decreases did not lower service levels. 

^hc Adult Education Act, like Title IV, requires that statewide SEA and LEA non federal expenditures for program purposes be mamtained at 100 percent 
of prior year levels. Waiver grounds arc virtually identical to those for Title IV (45 F.R. 22776, Sec. 166a.62-166a.65). 

^Beginning^ in 1981, maintenance of effort is to be computed separately for Parts B and D. 

LBAs operating work-st^udy programs must also maintain non-federal spending on work-study purposes from year to year. 

%he nonsupplantation requirement of PL 94 142 has been interpreted by the former Office of Education as being equivalent to a maintenance of effort re- 
quirement (20 V.S.Q, 1414(f) and 20 as.C, 1414(a)(2)(B); 45 C.F.R. 121a.230(b)). . ' 
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schools (Merasto, 1967, pp. 33-58). Legislative <^i5sensus was achieved, in part, by the bilFs 
focus on two widely decried educational pn)blems and by itt assurances that federal contn>l 
would not accompany federal funds (PX, 89-10, Sec, 604; Bailey andMosher. 1968, pp. 58-60) 
ESEA addre^ed the educational ptojBlexns of the financial status of rural an(? urban districts 
serving low income populations and flie petxeiveSl nationwide underinvestment in textbooks 
and educational equipment. Midntenanciei of effort provisions, although they drew little atten- ^ 
tion at that time, were^a t^onvenient mechanism for providing a type of general aid with 
categorical overtones^^d for quieting the concerns of those who saw either federal power- 
mongei^ or state and lo(^ freeloaders lurking in the background. 

The initial^EAmainteimnce of effort requireme^ 
funds would not WsuBveirted to general operational purposes or to tax relief by either stetes 
or localities. Title I funds could not be used by states to decrease their aid.to eligible LEAs for 
"free public^ucation*' (45 CFR 116.44). LEAs had to demon^^\« to s^l^s that their combined 
state and local "ficcal effort^ for free public education had not^^reaslSi by more than 5 percent 
in per pupil expenditure terms sin<^ 1964fe,or that the reduction was caused by an unaHtieipat- 
ed, unusud event (45 CFK 116-45X Tide I payments to an £^.^cquld not exceed 30 percent 
of the LEA's curre4ttpFfef^ting budget, # v- ^ 

. The Title IV men .jitle D) provision f^^maintenance of level of support** was counted as 
a nonsupplanting requiirement The state plan was to 

, . . set forth tiie j^Hctes jond pRK^uras designed to ensure that federal funds , , , will 
be so used as to s\|pj|l^^t;and increase the level of State,iocal, iad private schcH>l 
funds that would inlK;^sm<fe^f such Federal funds be made available for school 
^ library resources, t^^poM^afld other printed ^nd published instructional materials, 
^■""•••^ and in no case supp^fest^^.. . funds (45 CFR 117.24). 

The nonsupplantation |M)licl^^and procedures were to ''take into consideratFon" the level 
of state, IcH^h and private schoollfends budgeted for program purpo&^s in the current year as' 
compgre<fto the most recent prior year for which actual exp^diture data were available. No 
sanaions%ere specifi^, and since expenditure a>mpari8ons were mei^ly to be <^naide^ when 
policies to Insuj^ ^ppiementarjty were devised, the maintenance of effort pj^vision as such 
had no real ^th, / . 

One of the few.offcer maintenance of effort requirements extant at that time applied to 
work-study progi^n^L^^^^t^ by LEAs tmder the Vocational ^ucation Act (# CFR 
104,25{e)), ^ Mr - 

Amendments to^^^^ in 1967 did not substantially change the existing maintenance of 
effort requiwin€nts.-^nonsupplantlng j^uirem'ent was added for 'ntle I projects (15 CFR 
U6.l7(li)] to ensure that intradistrict allocations of state and local funds would not jHinali^^ 
children in Htle I project areas. The new Titie VI, prt>viding grants for the education of 
handicapped children^ contained a "maintanance of level of sup^rf piDvislon a)uched in 
aonsupplanlation language ^tearly identical to that of Title nta^ ^ 

The Vocational Education ^endments of 1968 added a maintenance of effort provisionj^. 
which required states (1) u> provide assurances of nonsupplantatioh and (2) t ^thhold funds 
from LEAs that did not maintain their vocational education spending (45 CFR 102.58). A 
separate provision for statewide maintenance of effort was also included (45 CFR 102.151), A 
5 percent leeway was allowed in calculating maintenance of effort, and an exception foiL^ 
unusual circumstances causing I^A spending reductions would be granted by the state. At the 
same time, states were ins#ucted to give priority in fund allocations to LEAs that might have 
. difficulty mi sing sufficient local resources by ^ttue of low property wealth or high uncontroUa = 
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ble coste (45 CFR 102.55, 102.56). While enforcing maintenance of effort and matching require- 
ments, stales were also to ensure that **no local educational agency which is making a reason- 
able fax effort . . . will be denied funds for establishing new vocational edu'^ation programs 
solely because it is unable-to pay the non-f€deral share of the cost of such programs" (45 CFR 
.102.57). *^ 

Although not entirely antithetical, these provisions illustrate the tension between two 
major federal program goals: the allocation of special program funds to iscally needy localities 
and the stipulation that federal funds not be used to assume any part of the state or local 
educational burden. Additivity provisions are intended to penalize those who are unwilling to 
shoulder their share of the total burden but not those who are unable to raise sufficient 
resources at the local level. ^ 

Early discussions of the ESEA maintenance of effort and nonsupplantation provisions 
indicated some consensus on the justification for the requirements, but diverse concerns about 
their immediate and long-term effects.^ Among the concerns that emerged between 1965 and 
1968 was the prospect that the requirements might penalize forward-looking stntes or districts 
which invested heavily in education, while encouraging others to wait for federal funding 
before starting new programs. One widely accepted justification for the provisions was that 
education s^ervice levels were generally seen as inadequate and in need of substantial expansion 
and improvement. If this eventually ceased to be true, many observed, and if other public 
service needs were relatively ill-met by states and localfties, maintenance of effort for education 
programs might require modification to avoid severe imbalances among services provided by 
state and local governments. Many commenters also urged flexibility in applying the 
rei^uirements, recommending policies that would not penalize SEAs and LEAs for failing to 
maintain special, nonrecurrent expenditures, and urging penalties for noncompliant agencies 
short of total \oss of federal funds (e*g., pro rata reductions). The desirability of imposing a 
maintenance of effort requirement on a program which already contained a matching or 
nonsupplantation requirement was also questioned. A need was felt for clear identification of 
the objectives each such provision would seek to secure in any,given program. 

During the late 1960s and early 1970s, maintenance of effort requirements seemed easily 
satisfied and lelatively unobtrusive. States could effectively waive the requirement for LEAs 
with an "unusual event" finding, but education spending for all purposes was increasing so 
quickly that such exceptions were rarely necessary. Little activity took place on the federal 
level with respect to monitoring or enforcing the state maintenance of effort requirements, 
although the difficulties in enforcing nonsupplant provisions (particularly ones that relied on 
a determination of what would have been spent in the absence of federal funds) were becoming 
apparent. 

Following the Education Amendments of 1974, rules were issued clarifying the nonsup- 
plant requirements for Title I (45 OFR 116.40) and separating the nonsupplant and mainte- 
nance of effort provisions for TitS. IV. The earlier Title IV requirement that states consider 
annual state and local spending fluctuations in giving assurance of nonsupplantation was 
replaced by two separate requirements to be satisfied independently. Una. * the General 
Education Provisions Act (Sec. 434(b)(I)(A)(IV)), states were still required to set forth policies 
to prevent non-federal funds from being supplanted by federal funds. In addition, the 1974 
Amendments required states to give satisfactoiy assurance that aggregate btate and LEA 

2xhe following account is derived mainly from uiamoranda and correspondence conducted by USOE's Grants 
Administration Advisory Committee between February and October of 1967, The Committee was one of several formed 
to provide advice to the Commissioner on rulemaking and future legislative changes for ESEA. 
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expenditures from non-federal sources for program purposes under Part B ot the Act (library 
resources and instructional materials; guidance, counseling, and testing; and strengthening 
instruction in academic subjects) would not be decreased from the previous year's level (20X^SC 
l803(a)(ll); 45 CFR 134.21). State education agencies displayed much concern about this new 
requirement when commenting r-^ the proposed rules. In the final rules, clarifications were less 
than dispositive on the questions of what would constituteSa '^satisfactory assurance" that effort 
was maintained and whether waivers would be granted. Both questions would be determined 
on a case-by-case basis, USOE decided. 

In 1975, the Education for Ali Handicapped Children Act (PL 94-142) amended and sub- 
stantially changed the provisions of the old^Title VI. Like the Title IV changes, the new 
requirements gave teeth to the concept of maintenance of eff*ort by tying determinations of 
nonsupplanjtation to actual spending levels. The Act required both states and localities to g*ve 
assurance that federal funds would be used "to supplement and increase the level of State and 
local funds expended for the education of handicapped children, and in no case to supplant such 
State and local funds'' (20 USC 1413(a)(9)(B) and 20 USC 1414(a)(2)(B)(ii)) [emphasis added]. 
The use of the past tense in reference to expenditures led USOE to interpret the nonsupplanting 
provisjion as encompassing both maintenance of effort and supplement-not-supplant require- 
ments. 



1975-1980 

By 1975, then, all the major federal education programs contained specific, enforceable 
maintenaacd of effort requirements; the sanction in each case was the total withholding of 
federal funds for that program. Nonsupplanting requirements were also applicable to each 
program and were subject to separate standards of compliance from maintenance of effort. 
Ironically, it was at about this same time that the effects of the economic recession of 1974 were 
beginning to be felt. Maintenance of effort provisions began to receive attention as concerns 
surfaced that federal program funds would be withheld from state and local go vemments-whose 
tax sources were strained. 

In June of 1975, Secretary of the Treasury Simon asked USOE to review the maintenance 
of effort provisions applicable to federal education programs and to assess the ability of the 
agency to modify such provisions to accommodate cases of economic hardship. Simon also urged 
DHEW officials to consider amending maintenance of effort regulations to reflect '^current 
economic conditions," and the Treasury General Counsel issued a memorandum suggesting 
that flexibility to do so might exist.^ However, Office of Education respondents saw the 
Agency's flexibility as being quite limited and recommended that any desired changes he 
effected through statutory revisions. OE claimed that all of the flexibility available to the 
agency was already reflected in the existing rules. For ^hose programs where the statutes 
required that actual expenditures be maintained (e.g., ESEA IV and Adult Education), the 
regulations allowed no flexibility, since the General Education Provisions Act permitted no 
waiver authority unless expressly authorized by law (20 USC 1231(c)(a)(A)). Those programs 
covered by provisions for maintenance oV' fiscal effort'' (e.g., ESEA I and Vocational Education) 



concurrent political move toward deemphasizing federal government controls may have contributed as much 
to Admmistrative efforts to loosen maintenance of effort requirements as the recession. The Republican Admtnistra 
tion had promised the National Goveniors* Conference to attempt to reduce/Tederally imposed State government 
costs /' among which maintenance of effort was becoming one of the more visible. ^ 
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were allowed a 5 percent leeway and an unusual event exception by regulation, since fiscal 
effort might be considered to have been maintained even when actual spending decreased. 

The concerns that emerged in 1975 led to important changes in the maintenance of effort 
provisions of the 1976 Education Amendments. Among the many revisions made were the 
following: . 

• Recipient agencies were allowed a choice between computing maintenance of effort on 
an aggregate or per pupil basis for programs under ESEA I, III, IV, Adult Education, 
ESAA, and V(KJational Education. . - ^ 

• A|5 percent reduction in spending from a chosen base year over the authorization 
period was allowed for ESEA IV, and Adult Education programs. 

• Waivers were authorized for "exceptional" and "very exceptional" circumstances un- 
der the ESEA I, IV, and Adult Education Acts.^ Waivers for "exceptional 
circumstances" were to be accompanied by a pro rata reduction in federal funds; "very 
exceptional circumstances" qualified an agency for a penalty-free waiver. 

Even more significant than the provisions designed to grant some spending leeway and 
allow waiver options to recipient agencies was the stipulation in the Conference Report that 
"an agency shall notify the Commissioner when it intends to utilize the allowable reduction 
provision, or to request a waiver of maintenance of effort requirements. The managers intend 
that the Commissioner shall periodically inform [the Congress! and make available to the 
general public in an appropriate manner such notification and his decisions" (H.R. 94-1701, 
p. 233) [emphasis added]. This passage was interpreted by USOE as placing all authority to 
grant waivers or exceptions at the federal level. Thus, what might have been considered to be 
- the easing of a federally imposed burden was accomplished at the cost of some increase in 
federal control. 

Along with other, relatively minor, changes in maintenaTH:e of .fort provisions,^ the 1976 
Amendments required that a study of the effect of the new provisions and waivers be conducted 
by the Comptroller General. The Gene al Accounting Officfe produced a series of three progress 
reports and a staff paper JU.S. Gene ral Accounting Office, HR. 7-36), but could make little 
' comment on therule-lnaking process stnce/mal regulations were issued only for the Vocational 
Educatiofi A^t and Title VI of the Higher Education Act. Regulations implementing the 1976 
.Amendments for ESEA Titles I and IV and Adult Education had yet to be issued when the 1978 
^ Amendments were passed. _ ' 

Several problems contributed to the delay in issuing regulations. The primary difficulty 
with respect to the design of the maintenance of effort rules centered around the appropriate 
limits for the Commissioner's greatly expanded role in dv^^siding "equit^le" waiver criteria. 
Questions had to be settled concerning what criteria would distinguish "exceptional" from 
"very exceptional" circumstances for purposes of waiver eligibility, and a decision had to be 
made about the spending level required of grantees in the year after a waiver was allowed. 
There were also concerns about how to interpret language describing "very exceptional circum-^ 
stances" which appeared in the Conference Report accompanying the 1976 Amendments. The 
Report had defined such circumstances to include situations resulting in sudden, substantial 

^Waivers for "unusual circumstances" were still allowed by regulation for programs under the Indian Education 
and Vocational Education Acts. - , , *• 

^Other changes included a change in companson years (to the first and second pre-^ding fiscal years) for computing 
— malntenance-cfeffort under ESEA IV and the Adult Education Act; the inclusion of participating^ private schools m 
computing#ialnteSiS5^flfIcTt for Part C<of ESEA IV; and the inclusion of posteecondaiy institutions m the 
Vocational lSducation Act maintenance of effort requirement 9 Q 

. \ 
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tax base decline; repeated voter defeats or school operating levies;^ and situations where the 
capacity to raise funds %vas out of SEA or LEA control due to a very substantial need to reduce 
or divert fiscal resources. This last example troubled HEW officials who feared that such an 
allowance would subvert the ^jxitixe maintenance of effort requirement for education programs. 

Although regulation*? implementing the 1976 law were never issued, in practice the Com- 
missioner decided eligibility for waivers for exceptional or very exceptional circumstances on 
a case-by-case basis. All of the waiver requests granted between 1976 and 1978 were allawed 
on the basis of very exceptional circumstances. Two requests were denied entirely, although 
the situations in these two LEAs were not clearly distinguishable from those in some of the 
LEAs which had successfully applied for waivers. The exceptional circumstances waiver, which 
would have occasioned a pro rata reduction in federal funds, was never used. The only waiver 
request based on a "substantial need to reduce or divert fiscal resources" was granted to Guam, 
where a widespread economic recession forced the territory out of MOE compli.ance under 
ESEA Titles I and IV. - * ■ ' 

The remaining questions were ultimately settled by the Education Amendments of 1978, 
the deliberations for which were greatly influenced by the GAO reports and recommendations. 
Besides criticizing OE for the delay in issuing regulations, t*he reports pointed out that neither 
HEW nor the Office of Education included maintenance of effort in their auditing efforts, and 
that ^notions were not being applied to noncompliant agencies. In fact, of the two LEAs denied 
waivei^ under Title I, one had alreadj^^received its allocation before the waiver request was 
.acted upon (and had not been asked to return the funds), and the other received the fundsjthat 
had been, withheld along with its regulamllocation in the year after the waiver.*^equest was 
denied, ilie apparent lack of consistent, equitable criteria for deciding waiver requests \yas also 
criticizpd. / 

Two other GAO observations influenced the design of the 1978 provisions. Although the 
changes made in. 1976 were meant to be r^ponsive to the then tenuous economic conditions 
in many states, the reasons for those efforts to lessen the btwden of maintenance of effort 
seemcjd forgotten two yeai3 later. Runaway inflation was now the moi^e salient issue, and the 
GAO teports pointed out thet (1) the maintenance of effort requirements did not take account 
of inflation since they were couched in nominal dollar terms^ and therefore they effectively 
allowed expenditure slippage even without explicit provisions for spending^eeway; and (2) the 
5 p^rc^nt slippage allowance^ which had always been included in the maintenance of effort 
rules for Title I and Vocational Education, was not specifically authorized by statute and thus 
might be illegal. 

The legislative history traced in this chapter clearly indicates that the "5 percent rule" was . 
long considered justified becaxise the statutes to which it applied required maintenance of 
"fiscal effort*" rather than of actual spending levels. Further, the deliberations of Congress in 
1976 seemed directed at extending to other programs the kind of spending leeway already 
existing for T^le I and Vocational Education. 

— JtJonathel^, the end result of the 1978 debates was an overall tightening of maintenance 
of effcrt i^uirements'lmd a CongressionaLcharge to HEW to more actively **secure their 
enforcement" (H.R. 95-1137, p. 139). The Amendments and subsequent regulations eliminated 
slippage provisions for all education programs except Title I, for which the proposed rules allow 



Confeivni^ Report cited "situations that occur in States whe^e State law requires Uiat each school district 
must go to the voters for special levies to meet operating expenses over and above those guaranteed by the State; and 
further. State law prohibits a school district from trying more ^lan imce in any one year to obtain voter approval of 
a school mainteneaco and oper^iticji levy" (H.R. 94-1701, p. 233). This example was meant to be specifically responsive 
to «>nditions in Washington state. — ^ 
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a 2 percent reduction in spending; eliminated the penalty-free waiver for "very exceptional 
circumstances"; authorized a waiver accompanied by federal fund reductions for "exceptional 
and unforeseen circumstances" wit!i sharply restricted grounds for eligibility; and required a 
return to pre-waiver spending levels for continued eligibility of agencies granted a waiver. 



CONCLUSIONS: LEGISLATIVE INTENT AND 
LEGISLATIVE PERCEPTIONS 

The specific role of maintenance of effort provisions, the structu^f the provisions them- 
selves, and the evolution of the provisions since 1965 all suggest that two distinct intentions 
have informed the design of MCE. One fundamental intent of federal policy is to increase 
spending on certain categories of educational services. Congress correctly perceives that its 
intentions and th<^ of LEAs and SEAs may not coincide, and so, without, some provision to 
ensure nonsupplantation, the only effect of federal aid might be to decrefise state or local tax 
effort or. to increase spending on general programs for uncategorized students. Hence, the 
maintenance of effort and other additivity requirements have been davised. Av the same time, 
Congress iYnplicitly recognizes that its nonsupplantation Instruments are imprecise and that 
a decrease in spending does not necessarily imply an intention to substitute federal for local 
revenue. Some spending decreases are the result of unlbreseeable or uncontrollable forces. 
Hence,4;he system of larger or smaller loopholes4n the laws and regulations has also evolved. 
- The huitory of MOE requirements clearly indicates_that Congress's concern with ensuring 
-nonsuppflntation has almost continually assumed a greater and g-eater relative importance 
vis-k-vis the intent to avoid the potential inequitable consequences of strict enforcement. 
Furthermore, Congress's perception of the potential incompatibility of federal and state inten- 
tions with respect to the use of federal funds has assumed a larger and larger significance. 

These tendencies have resulted in a set of strict requirements, narrowly defined loopholes, 
and centralized authority to grant waivers. 

This analysis leads to the question the next chapter attempts to answer: Have the tighten- 
ing and centralization processes left sufficient flexiMlity to avoid the potentially inequitable 
or counterproductive consequences of strict enforcement? 
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III. THE INCIDENCE AND ETIOLOGY OF 
NONCOMPLIANCE 



In our effort to gauge the incidence of noncompliance with MOE provisions and to under- 
stand the nature of current and near-future violations, we interviewed officials in ten states 
which were likely sites for compliance failures (or which had been the source of compliance 
questions or violations in the past). We focused on trouble spots because MOB violations have 
been so rare in the past that our initial concern was to discover whether any indicators of 
potential difficulty— fiscal limitations, regional economic downturns, or political reluctance to 
support education programs — ^would actually lead to noncompliance. If we found no evidence 
of noncompliance in these states, we reasoned, maintenance of effort requirements could still 
be considered a low priority drea for policy concern or redesign. Since these states were selected 
because they t3rpified certain conditions that might constrain state and local education spend* 
ing, our conclusions may be generalized only to states experiencing quite similar conditions, 
bur findings, if multiplied across all the states, would represent the worst-case scenario of 
potential noncompliance. On the ether hand, we found such consensus among state officiakon 
the current and fiiture effects of different MOE provisions that it seems equally likely that 
unique state circumstances are less» powerful predictors of MOE violations than are current 
national trends arid the regulations themselves. 

In jgeireral, we found a marked increase in the incidence of ESEA Title I MOE violations 
in the states we visited; a widespread sense of impending compliance difficulties with the Title 
IV requirements; and a set of shared^concems about the design of , the Vocational and Hand- 
icapped Education requirements, though supported by little evidence of immediate compliance 
problems. The Title I and Title IV concerns are motivated by the recent regulatory changes 
and by the distinct nature of those two MOE provisions — Title I requires maintenance of all 
public education spending; Title IV requires statewide MOE without providing state-level 
enforcement tools. Fiscal limitations and local economic distress seemed to play the largebt 
roles in inducing compliance failures. 



ESEA TITLE I 

V 

MOE Compliance Before 1980 

Few Title I maintenance of effort problems surfaced before 1976. Since states had the 
authority to grant exceptions when an LEA^s failure to maintain effort was due to "unusual 
circiunstances " the only federal involvement in enforcing the requirement took place when 
compliance reviews indicated irregularities. Further, maintenance of effort was not a high 
priority in federal audits or^program reviews, so little information was gathered during these 
years. An examination of KffiW compliance reviews for Title I from 1965 to 1976 found only 
seven instances of MOE piSlems out of 162 problems identified in reviews of ''fimds restric- 
tions" requirements in 20 states (SRI International, 1979). All but one of these cases involved 
procedural or computational problems; in one state, noncompliant LEAs had not satisfied the 
unusual circur.istan(»s standard, but were not denied funds. On rare occasions, states did 
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withhold funds from noncompliant LE As if the failure to maintain effort seemed to be the result 
of unwillingness rather than inability to raise the necessary revenues. Generally speaking, 
though, the unusual circumstances rule was liberally interpreted in the relatively few in- 
stances when an LEA reduced its spending for free public education. 

In 1975-1976, some more serious problems with maintenance of effort began to crop up. A 
number of school districts in the state of Washington, among them Seattle, were unable to 
obtain voter approval for school operating levies. These levies, which required annual approval, 
often accounted for as much as 40 percent of a district's* current expense budget. State law ^ 
precluded^-a locai school board from placing a levy before the voters more than twice in any 
given s$:hool year. Economic problems in the state contributed to these difficulties. Seattle, 
hofne of the Boeing Corporation, wa)5 especially hard-hit by the discontinuance of the SST and 
other changes in the aircraft market leading to reduced employment, decreases in school 
enrollment, and a general decline in the metropolitan economy. The State Education Agency 
was prepared to grant unusual circumstances exceptions to LE As that had suffered double levy 
defeats until USOE voiced disapproval. It was at this point that the 1976 Education Amend- 
ments created a special waiver for the "very exceptional circumstances" created by the two-time 
failure of an LEA to gain voter approval for its school leVy. Over the next three years, twenty 
Washington school districts requested such waivers; ail but two of the requests were approved. 

In Chapter U, we diicussed the events that led to the MOE r3visionsJn 1976. Pears that . 
the recessionary economy would make large numbers oWistricts unable to comply with mainte- 
nance of effort requirements proved largely unfounded over the next few years. Between 
October 1976 and November 1979, USOE received a total of 28 waiver requests from LE As in 
six states and one territory (see Table 2). Most of tfeese requests were approved; only three were 
denied. Several factors contributed to the relatively small number of waiver i^equests: both the 
5 percent slippage allowance then in effect and the option of calculating expenditures on an 
aggregate or per pupil basis allowed many fiscally squeezed districts to remain in compliance. 
Evidenc^gathered in oui* site visits to ten states also suggests that estimated, rather than 
actual, expenditures have been used in the past in some states to compute MOE; in others, 
innovative calculations have kept the spending figures of borderline districts within the allow- 
able leeway. ^ ^ . 

In 1978, the 5 percent slippage allowance was changed to a 2 percent allowance,* waiver 
grounds were narrowed, and the use of actual expenditure data (for the first and second years 
prece<iing the grant application) was required. June of 1978 also marked the passage of 
California's Proposition 13, which was interpreted by many as the beginning of a nationwide 
taxpayers' revolt. Eight other states enacted state or local fiscal limitations in November of that 
year, although only one— Idaho— followed the property tax cutback approach of Proposition 13, 
These lawft,'many of them constitutional amendments> quickly riveted attention on the 
intergovernmental dimensions of state and local public finance. Questions of the proper federal 
role in designing and enforcing fiscal control mechanisms were propelled to the forefront of 
debates aronnd whether federal aid should be withheld if maintenance of effort or similar 
requirements were not met. 

Initial attempts to predict the impact of fiscal limitation measures on state and local 
spending and the attendant consequences for federal categorical aid programs were inconclu- 
sive (Comptroller General, 1978; Long and Likes, 1978; Ladd, 1 978; EUickson, 1979). A variety 

^ Although final regulations to this effect haj^ not yet been issued, USOE issued Interim Guidelines to the states 
shortly after the 1978 Amendments w^pa^^edfThe Guideline explained how the 2 percent rule would be implement- 
ed. The proposed fmal rules also include the 2 percent allowance (see Appendix B). 
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Table 2 
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Maintenance of Effort Waivei^ Requests, FY 1977-FY 1980 



t - 


State_^ 


No. of LEAs 
Requesting 
Waivers 


No. of 
Requests 
Approved 


Reasons for Waiver Requests 






, Alabama 


^ 1 


1 


Hurricane 






Missouri 


2 ' 

- 


1 


Tornado (approved) 

Tax levy defeat and enrollment 
increase (denied) ^ 






Montana 


1 


1 


State aid reduction due to de- 
clining enrollments . ' 






Texas 


2 


2 


State aid reductions due to per* 
sonnel changes; enrollment 
decline 






Vermont 


1 


1 


State aid reduction and district 
reorganization 






Washington 


20 


18 


Double levy failure ^ ^ 






Guam 


K 


JL 


Economic recession 


< 




Total 


28 


25 
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of scenarios could be imagined depending on state decisions concerning uses of surplus revenues 
and new tax sources, regional and national economic conditions, and federal response. Given 
the necessary time lapse for the outcomes to materialize and the lag in repdrting spending data 
for federal program purposes, it is not surprising that the earliest manifestations of the effects 
of fiscal conlSinment measures on maintenance of effort compliance would appear in 1980. 
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The Current Outlook 

In nearly all of the ten states we studied, some Title I maintenance of effort problems were 
expected to appear this year or next* At tKe time we conducted our state visits (Spring of 1980), 
five SEAs had completed their initial calculations for FY 1980 MOE compliance. In these 
states, a total of 111 LEAs we^ foimd to be^feelow the eflfort standard (using the 2 pewent 
slippage allowance);.96 of thc®e IJEAB^re<»ive Ti^^ I funds. This sample alone represents a 
jsgnfold increase over the alriual number of requesting waivers between 1977 and 198C^^ 
More than 85 p^nt of the noncompyant Title Idistricts are in Califomia; isolated instances 
of noncompliance hSd appeai^ New York, and Texas. 

Generally, the disWete WwlucL I^OE^^^^ ^ve appeared are small This is not 
surprising for tWo reasptiy^^ of small districts show greater proportionate 

fluctuations to lOTtelUch^^ or school revenue sources. Second, the 

i^nditions whidi^ght tri^ejM in small districts ai€ not likely to be noticed 

or Tt^pondedlto m qm^^^ iUfose in 1 districts which have more sophisticafed accounting 
systems anfl gi^iater visibili^ at the state level* • * 

It is importanf to note aiatww^^ of eflfort for ©tlel has not been fMrery salient issue 

at either the state or local level in the past. Instances of noncompliance have been so rare that 
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thecases which arose this year came as a surprise to^many of the SEA officials we interviewed. 
Second, the Title I requirement, because it applies to total educational expenditures rather 
than specific program spending, does not encourage its use as a lobbyist's tool as is the case 
with the Title IV, Vocational Education, and Handicapped requirements. Thus, neither state 
and local officials nor program advocates have had much incentive to monitor Title I MOE very 

closely. ^ 

The mayor causes of actual and expected spending reductions are fiscal limitations mea- 
sures, some of which have been in existence for years, even decades, prior to Proposition 13; 
tax levy failures; local and regional^onomic decline, particularly in the Northeast and Mid- 
west; and declining enrollment, which often cause sporadic decreases in school budgets rather 
than the gradual retrenchment which could ^ allow LEAs to satisfy MOE using per pupil 
expenditure computations. - ; . 

Three circumstances are often exacerbated by the increasing reliance of local school dis- 
tricts on fetate (and federal) aid, and by the interaqtioas between intergovei*nmental aid policies 
and local conditions. Nationwide, local governments now provide less than half of the operating 
revenues for public schools, and their share is still declining. Meanwhile, many state educa^^on 
budgets are growing slowly or not at all. State aid allocations to individual LEAs can be 
significantly affected by shifts in local wealth, enrollments, or tax rates,^ making annual 
expenditure levels.more volatile than in the past. The prospect of cutbacks in Federal Impact 
Aid and Revenue Sharing Funds is likewise threatening to LEAs that rely heavily on these 
sources of income.^ 

Of the ten states we visited, three had recently passed local tax or spending limits (Califor- 
nia, Idaho, and Massachusetts). Another two have had long-standing limits on local tax ratfes 
(Alabama; and New York).-* Five states require voter approval of either schdol district budgets 
or school tax levies (Illinois, Montana, New York, Ohio, and Washington). Several of the states, 
particularly those in the Northeast and North Central regions, ax^ suffering economic 
downturns and loss of industry from their urban centers. These same regions are hardest hit 
by declining enrollments. All of these conditions conspire to pose maintenance of effort 
difficulties for certain local education agencies. Table 3 summarizes the findings of our 
ten-sta^ survey. The following discussion details the conditions affecting MOE that we found 
in the states. 

Fiscal Limitations. The post-Proposition 13 situation in California and its effects on Title 
I maintenance of effort are worthy of special attention both because of the s ze of the state and 
its reputation as a trend setter.-Since the passage of Proposition 13, California's (Jeneral Fund 
Reserve has been reduced by about $1 billion each year. By the end of fiscal year 1982, there 



2State aid to schools is usually generated by a formula which takes account of several factors: district wealth, 
enrollments, and often, tax fate for education. A decrease in district property wealth will result in increas-d state aid. 
however there is ofWn a lag of one to two years between loss of tax base and acljustment of formula ai<^ due to data 
collection and computation processes. Thus a district that experiences a loss of tax base may not be compensated for 
its lost revenues immediately and, depending on state aid ceilings, may never recoup those losses entirely. On the oth'*** 
hand a decrease in enrollments will decrease state aid entitlements. Although many states have made adjustments 
to their aid fonnuias to avoid large sudden drops iti state aid, these often postpone, rather than eliminate the effects. 
In states that fund <schoorpersonne! units on the basis of enrollments (e.g., dne teacher unit for every 25 students), 
an LEA may in a single year lose state funding in an amount disproportionate to its enrollment decline. Finally, in 
states that use a formula driven by local tax effort (such as the district power equalizing or guaranteed yield plans., 
the defeat of local tax levies not only constrains local revenues but re4uc€s state aid revenues as well. 

^Impact Aid allocations to LEAs amounted to $805 million in FY/1980. Approximately $L5 billion of General 
Revem»e Sharing Funds were allocated to education in 1976-1977, and even more in subsequent years. T\velve staU^e 
allocate all of their state revenue sharing moijey for public elementary and secondary schools. . ^ , , 

^New York's 62 cities are subject to azconstitutional property tax rate limit. All school districts in A labama are 
subject to such a limit. 
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Table 3 






Summary of Title I MOE Compliance- Problems in Ten States 


-_ ♦ 

State 


No. of LEAsOut 
of CompSance^ 


Other Potential 
Violations 


\^l8P^ons for Current and Potential 
Compliance Problems 


^ " Alabam^ 


uata nov avaiiaDit; 
at time of site 
visit 


appropriations 


Hp AW Irkpnl rpHnnre on statp ^ci couoled with 
constitutional limit on local tax rates; state 
spending cuts expected. 

Local tax and spending lin/itations; heavy 
local reliance on state aid /dwindling state 
surplus. 


2_ California 


86 


More in FY 1982 


^ Idaho 


Data not available 
at time of site ' 
visit 


Dependent on state 
appropriations 


Local tax limits; state sending cuts expected. 

/' 
/ 

Declining enrollments; bond failures; oiitmigra- 
/ tion of industry. >^ * 


1^ ~ ^ Illinois 


Data not availab^ 
at time of site 
visit 


Dependent on local 
economic conditions 


Massachusetts 


4 


Dependent on effects 


Local spending limits; declining enrollments. 


Montana 


3 


Small distncts 


Levy failures; sraajl' district problems. w 


fc : . New York 


2 


Urban districts 


Constitutional tax limits for cities; voter budget 
disapprovals. 


E . Ohio 

i- ■ ' • 


Data not available 
^ time of site 
visit 


Urban districts 


Levy failures; niandated property tax rollbacks; 
loss of industry; 


S -Texas 


• 3 


Small discilcts 


Small district problems. 


Washington 


Data not available 
at time of site 
visit 


High wealth districts 


School finai^ce reform; local add-on levy failures. 

i 



^itle I recipients not meeting the 98 percent MOE standard for FY 19S0 funding. 



is. expected to be a $1 billion deficit which will necessitate state spending cuts since the 
California Constitution prohibits deficit spending by state government. 

Follo^ying Proposition llVs ena<?tment in-J978, the loss of $2.8 billion in property tax 
revenues was offsetby a $2 billion increase inatate aid. Current expenditures for schools from 
state and local sour(^rose b:^less tW* 2 i^cent from fiscal year 1978 to 1979. The state 
assumed more than 7(0 percent of local sdhoortosts. State categorical aid was slashed by 10 
percent across the board for all programs exceptthose serving handicapped students. Migor real 
cutbacks tootplace in apentog^ categories such as books, supplieSj^equipment replacement, 
capital outlay, preschool ani adult-^ucation, administrative support services, community 
services, and "food services^ 

The distribution of funds to local school districts was affected by two main factors: the 
projected FY 1979 budget of the LEA and the ^^Serrano squeeze"^ wldch allowed greater 
proportionate reimbursement to low-spending districts than to high-spending districts* LEAs 



8^ool finance decision in Serrano v, Pnest required equalization of wealth-related disparities in school 
^)ending. The "Serrano squ^e refers to a factor in the school finance formula which is intended to constrain spending 
ihlie high'^nding districts while boc^ing e)q)enditures in formerly low-spending districts. 
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were guaranteed from 85 to 91 percent of their FY 1979 budgets based on this squeeze factor. 
In the future, local spending will also be c6nstrained by the Gann initiative, which determines 
allowable local government outlays on' the basis of population or school membership. 
Preliminary estimates show that nearly half of California's school districts will be held to lower 
expenditure levels under Gann than their Serrano revenue limits would otherwise allow.^ 

Maintenance of effort compliance for FY 1980 is determined by spending changes from FY 
1978 to 1979, Between these two years, 286 of California's approximately 1000 school districts 
reduced their aggregate current expenditures by more than the 2 percent allowed by Title I 
MOE rules. Using the optional per pupil calculation, 96 of them had also decreased per pupil 
spending by more than 2 percent. Eighty-six are Title I recipient districts; almost half of these 
(39) would Jiave satisfied the MOE requirement under the old rules which allowed a 5 percent 
spending leeway. . 

We expected that the noncompliant LEAs would be the' high-wealth, high-spending dis- 
tricts which had relied more heavily on the property tax before Proposition 13 and which would 
also ha^/e been c^i^t in the Serrano squeeze. In fact, this type of district accounted for only 
about one-qukrter of the number that fell out of compliance (see Table 4). Most of the noncompli- 
ant districtJare in the average range with respect to property wealth and spending levels; a 
^ubstantiaynumber (nearly 20 percent) are lo\^wealth and low-spending districts, many with 
predominantly minority populations. Most of the poorer LEAs are heavily reliant upon federal 
funds as well, depending on federal assistance for over 10 percentisometimes as much as 20 
percent) of their local budgets. 

Noncompliance with Title I MOE rules may indicate other MOE problems as well. It is 
likely that LEAs with high proportions of federal funds and large Native American populations 
are recipients of Indian Education funds, which are accompanied by a maintenance of effort 
requirement almost identical to that of Title I. ^'hus, these districts may be in danger of losing 
both sets of funcfe as a result of inability to maintain effort. Any of the districts which receive 
ESAA funds foV desegregation assistance are also likely to be out of compliance with that 
sprogram's maintenance of effort requirement since it, too, closely resembles the Title I provi- 
sion. It is possible that LEAs with large Hispanic populations receiving bilingual education 
assistance under ESE A Title VII will have some difficulty with that program's nonsupplanting 
requirement. If, however, bilingual program cuts are not disproportionate to overall cuts, the 
presumption of supplanting could be c^nteracted. 

To the extent that noncompliance in these districts was caused solely by Proposition 13, 
they will be unable to qualify for maintenance of effort waivei^n districts where other 
conditions contributed to spending reductions, eligibility for a waiver might be established, but 
we can expect protracted negotiations in these cases, given the presumption of ineligibility. 

The maintenance of effort picture in California is unlikely to change much in the near 
future. With th^steady dwindling of the state surplus and the additional constraints of the 
Gann initiative, more districts can be expected to reduce spending. If state taxes are not 
increased before FY 1982, the conditions will worsen, since state aid to schools will have to be 
decreased to maintain a balanced state budget. , 

Other states with tax or spending limitations have not yet experienced such drastic effects 
. at the local level, although their situations are in some cases precarious. 

Idaho passed a near-copy of Proposition 13, called the One Percent Initiative, in 1978. The 
effects of that initiative were initially offset by upward reassessment of property and by general 

California Assembly Committee on Education, Seminar on Proposition 4: Impact on School Districts, November 
9, 1^9<mimeograph). 



37 



Table 4 



Selected Characteristics of California School 
Districts Unable to Comply With Title I 
Maintenance of Effort Requirements 
TOR 1980-81^ 

No. ofbistricts 



District Enrollment in ADA 

1-99 10 

100-249 . 22 

250-499 20 . 

500-999 11 

1000-2499 9 

2500+ 15 

Assessed Valuation per ADA 

Below 50th percentile 16 

50th-90th percentile 48 

Above 90th percentile 22 

Current Expense per ADA 

$1200-1499 11 

'$1500-1799 26 

$1800-2099 26 

$2100-2399 • "8 

$2400+ 15 

I. 

Adjusted Current Expense per ADA 

$1200-1499 . 17 

^$1500-1799 27 

$1800-2099 19 

$2100-2399 10 
$2400+ £ ' 13 

Percentage of Minority Students * 

0-19 51 

20-39 21 

40-69 6 

60-79 2 

^-99 6 

-JEederalFunds as Percent of Current Expense Budget. 

0-4.9 43 

5-9.9 . 22 

10-14.9 15 

15-19^9 4 

20+ . 2 



SOURCE; CaUfomia Public Schools: Selected Statistics, 1977-78, 
State Department of Education, Sacramento, 1979. 

^Data are for the 1977-78 school year. 

^Adjusted current expend excludes adult education expenditures 
and federal expenditures as required for Title I maintenance of effort 
computations* 
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economic growth which increased income tax revenues. In FY 1980, school district spending 
was frozen at the prior year's levels, and several alternative plans— some of which would entail 
spending reductions-r--are being considered for FY J 981. SEA officials could not accurately 
forecast the effects of the Initiative on Title I maintenance of effort, although they voiced 
expectations of small-district problemSr 

In Massachusetts, the legislature passed a 4 percent cap on local government spending 
increases in 1979. The state provides only a small share of local school revenues (33 percent 
of FY 1980), and the proposed FY 1981 state budget for education shows no dollar increase. 
If an expected revenue shortfall materializes, state aid may actually decrease. Rapidly rising 
energy costs and attempts to direct fonds toward energy-saving capital imprtjvements have also 
cut into local instructional budgets. Although aggregate current expenditxxres dropped in 28 
(6.4 percent) of Massachusetts' LEAs in FY 1979, only a handful failed to meet the per pupil 
spending standard with the 2 percent slippage allowance. Four of the seven LEAs identified 
as below the standard at the time of our visit are Title I recipient districts. 

El November 1980, Massachusetts, voters passed Proposition 2^2, a^referendum that re- 
quires a gradual (15 percent annyally) rollback of local property taxes to 214 percent of fall 
market value and, according to mok interpretations of the law, will strip school committees 
of their fiscal autonomy. (City coimcils will have final control over school budgets instead.) 
Statewide, schools will lose M4Q milTi< a next year; the impact is expected to be greatest in cities 
like Boston, Worcester, Sprin^ield, ai d N^w Bedford, which will have to reduce property taxes 
fay 50 percent or more over th^next^veral years. School officials are predicting widespread 
school closings, layoffs, and pr^am cutbacks in the two-thirds of the state's school districts 
that must reduce taxes. MasSive infusions of state aid seem unlikely to offset the effects of the 
Proposition. Maintenance of effort violations are certain to occur over the next few years unless 
dramatic state initiatives materialize. 

In New York, two different types of constraints on LEA spending exist. Ail of the state's 
62 Qities are subject to a constitutional lax limit; this liinit on revenues is expressed as a 
percentage of the full valuation properj^tax base. Once this level is reached, no further taxes 
may be levied. All other school districts mifet have their budgets approved by the district voters 
each year. If a budget is not approved, the school board musf adopt a contingency budget which 
includes only those expenses needed to preside the minimum services legally required for 
school operations. Some categories of spending are specifically excluded from, contingency 
budgets. By FY 1980, at least 12 city school districts had reached their constitutional tax l^imits, 
and one-third of the state's LEAs were operating on contingency budgets. The state legis^lature 
has made emergency loan appropriations for cities in each gf the past two years, but fiscally 
dependent city school boards— Buffalo, Syracuse, Rochester, Yonkers, and New York City— 
have had an increasingly difficult time getting budget approvals from their city councils. So 
far, the only instances of MOE noncompliance which have' appeared for FY 1980 are in very 
small districts. The future fiscal condition of New York's city school districts will depend 
largely on state aid allocations.and, perhaps, on the outcome of the school finance case which 
is teing reviewed by the State Supreme Court. 

Ohio is a state that has beien uniquely innovative in its approach to limiting government 
spending. A combination of millage rollback and tax reduction provisions prevents LEA prop- 
erty tax revenues from increasing with inflation in the tax base. Voted millage is "rolled back" 
when periodic assessments show revenue increase not caused by property tax base growth or 
improvement, and the 'lost" millage can be recouped only by voter approval of hew tax levies. 
Since state education aid is based partly on tax effort, rollbacks constrain both local and state 
revenues for schools. As local revenues are constrained, effective millage rates slip, thereby 



3a 



reducing the amcnrnt of state equalization aid for which an LEA is eligible. Although the overall 
level of state funding has increased steadily over the past few years, the drastic reductions in 
}<K«1 revenues sometimes caused by rollbacks are difficult to offset. 

Levy defeats have Jed to aiasliof school district closings over the past few years, ^Ince LEAs 
may not incur a deficit. A new enactment designed to prevent further school closings require 
LEAs in this situation to accept state emergency loans accompanied by specified service 
cutbacks or to go into sta^te receivership,* with the same likely result Any district affected by 
this law which has previoWly operated a program above the state s minimum standards level 
will likely suffer both pn)gtam and expenditure cu^ leading to MOE failure. Add to this the 
effect of drastic industry los^s in cities like Ifoungstown and Dayton, and the complicated 
fiscal problems in Cleveland* and the prospect of m^j6r maintenance of effort problems is^ 
ominous. Cleveland balanced its FY 1980 budget during a ten week tethers* strike, reducing 
spending so severely that it is existed to be well below MOE standards when FY 1981 data 
are computed. Although actual maintenance of effort data were not available at the time of 
our state visit, the Title I dimtor expected that the nmnifestations of these problems would 
show up in the FY 1980 and 1981 computations. X 

Alabama, like most Southern states, provides a lafge proportion (nearly 70 percent) of 
education funding at the state level Local districts may supplement the foundation amount, 
but i^re subject to.a constitutional limit on local property tax rates. Many LEAs have already 
reached their millage limits, so when a state revenue decline led te projected education cuts 
this ytar, substantial concern was generated among SEA and LEA officials- Legislative 
negotiations were not complete at the time otthis writing, but the prospect of state aid cuts 
brought into relief the iK)tentia} difficulties for MOE compliance of requirement target^ at 
LEAs in a state where education revenues, because of local tax limits and the state funding 
system, are almost entirely out of LEA controlr 

Levy Failures. School levy f^ures feSVe increased dramatically over the past decade as 
part of the p^.ttem of voter discontent with public spending and th# local property tax (NCES, 
1979, p. loSi. Levy failures pose the greatest threat to MOE campliance in places where annual 
voter approval is re<^uired for school operating expenses, rather than for special ''add-on" 
purchases or new services. Single-year "add-on" levies can also prove troublesome if the higher 
taxing level established in one year is not rJaia twined in subsequent yeaj^^ The current MOE 
regulations make it doubtful that LEAs uaable to pass levies will qualify for waivers, since 
sf^nding drops caused by "referenda" or "acte of local voters" are specifically excluded from 
ESEA waiver grotmds* * ^ 

Many Northwestern and North Central states require annual voter approval for tax and'or 
spending decisions* The nssults of this approach to school funding in states like New York and 
Ohio are described above* Levy defeats are also prevalent in Illinois, a^d are a source of concern 
to SEA officials there as well. Emergency state aid allocations are sometimes used as an ad 
hoc solution to fiscal crisis posed by levy ddeats. A more permanent approach— the design of 
a full-state funding formula-4ias greatly alleviated MOE violations in Washington state, the 
site of most compli^ce faJlures m earlier years. 

As a result of legislative reforms, Washington now operates a school finance system which 
comes close to full state funding. An upsurge in the regional economy has allo%ved state funds 
to increase rapidly ,^ replacing almost entimly local reliance on funds that were once generated 
by annual operating levies* TJ^der current law, LEA residents may choose to levy -a local 
property tax to add no more than 10 percent to the allocation they receive from the state. The 
rosy gnomic picture in the state has facilitated these developments by allowing a^ speedy 
phase-in of the new formula, and by diluting voter resistance to request^ add-on* levies. 
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Maintenance of effort problems' may occur if voters have approved a 10 percent supplement in 
the past but fail to renew the add-on in an annual election. However, only occasional ^-stances 
of this situation are expected. High-wealth, high-spending districts that may be forced to reduce 
their spending as part of the new equalization plan should qualify for waivers under the current 
Title I guidelines. 

The situation that once caused so many compliance failures in Washington still exists in 
other states that rely On annual add-on levies, > 

In Montana, state foundation aid provides 50 to' 60 percent of the average school district's 
revenues. A levy to raise an additional 25 percent of that amount can be authorized by the local 
school board; then two optional local add-ons may be placed before the voters three times in 
a given year. This year, three LE As will request MOE waivets due to triple levy failures. These 
requests would almost certainly have. been granted under the^ld Title I rules, but the new 
language precluding waivers for noncomplianco caused by voter "referenda" makes their 
eligibility more^doubtful. The local add-on condition, and the fact that most of Montana's 30 
LEAs are very small, may pobc additional maintenance of effort problems in the future. 

Small School Districts and Declining Enrollments, Small school districts .^ e over- 
represented among MOE violators because any single change in personnel or services has a 
greater proportional effect on their budgets than would be the case in a larger district. For 
example, the replacement of an experienced teacher by a new experienced and expensive 
teacher can decrease district aggregate and per pupil spending substantially, even though 
services remain constant. Similarly, the departure of a handicapped pupii who had required 
an, expensive . ^rvice placement can cause a spending drop greatly disproportionate to the 
attendant enrollment change. Very small districts also lack the sophisticated administrative 
mechanisms that would allov/ for prompt recognition and redress of potential MOE problems. 
Quite often, SEA officials reported, local personnel in these LEAs lack the expertise or the 
accounting tools to accurately measure and report MOE-related exp^ditures. The problems 
of small school districts are exacerbated in states like Texas and Montana which allocate state 
funds on the basis of teacher units. A small drop in enrollment may disqualify the funding of 
a full teacher unit, reducing state aid signifigantlyin aBlstr that emp^ . *s only a few teachers 
to start with. „ --^ 

Nearly all the state officials we surveyed mentioned the "small district syndrome" as 
troublesome in theii annual MQE verifications. Quite often, apparent violations are the result 
of misreporting and can be corrected fairly easily. However, when justified instances of noncom- 
pliance have led to waiver requests, the lengthy waiver process has often delayed or prevented 
the operation of Title I programs, both in the LEAs requesting waivers and in other districts 
involved in ccoperative programs with them. In order to address this kind of problem more 
efficiently, the proposed Title I rules included authority for the Secre^^ to find an LEA ''n 
"substantial compliance" where an expenditure drop has not caused^a decrease in servic.* 
levels.^ ^ '\ 

Texas has had recurring problems with MOE in its smalFruml districts, many of which 
are experiencing declining enrollments and tax bases. Although consolidation of districts has 
l^n tried, the sparsely settled areas of the state still suffer fix>m lossjofcstudents and, hence, 
of state-funded teacher units as well as from teacher recruitment difficulties. At least threa 
distncts in these circumstances will be requesting waivers for FY 1980. One LEA which could 



^The final Title I nilts, h )wever, dropped the 'substantial compliance" provision. It appears that all distric»« not 
in ojmpliance with MOE wii * have to go through the waiver process as in the past. 
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not find anvone willing to accept a vacant teaching post may have difficulty obtaining a waiver 
since it did not spend *'all available state ftinds" during the year it fell out of compliance. 

Declining enrollments can cause MOE difficulties in larger districts as well, although 
enrollment drops must be substantial to affect per pupil spending levels in any single year. 
Most states have tried to offset the effects of declining enrollments through "hold harmless*' 
clauses or special pupil counting allowances in their state aid formulas. These provisions tend 
to postpone ratherthan negate the effects of enrollment drops on state aid allocations. Expendi-^ 
ture cutbacks tend to occur sporadically rather than gr' -dually, so year-to-year comparisons \ 
may show dips evenjn per pupil spending. In large urban districts, particularly in states like ' 
Ohio, Illinois, and New York, enrollment declines have sometimes occun^ed suddenly when ' 
large industries leave a locality. SEA offieials in these places expressed concern over the 
immediate and near-future compliaace status of industrial centers like Youngstown, Dayton, 
Chicago, Binghamton, and Buffalo. An Illinois official noted that, in addition to Chicago's 
recent well-publicized financial and managerial difficulties, a substantial amount of Impact 
Aid }ias been lost there because of declining enrollments, further weakening the local revenue 
base. 



OTHER PROGRAMS 

In the ten states we visited we uncovered no past instances of compliance failure of MOE 
for either Title IV or Haadicapped Education and only sketchy accounts of compliance or 
enforcement problems for Vocational Education. Title IV programs are in greater jeopardy than 
either of the others, in part because books and equipment are budget items easily cut in times 
of retrenchment, and in part because no local level requirement exists as an enforcement tooL 
At the same time, each of these program-specific MOE provisions can act as a political lever 
with which interest groups can influence budget levels and allocations. 



ESEA Title IV 

To date there have been no compliance problems with MOE for Title IV, but, again, a 
number of trends and recent changes in the regulations might bring some instances of noncom- 
pliance. 

The expenditure figure that must be maintained under thg Title IV requirement is total 
expenditure on program items by all recipient agencies in a state. While some districts in the 
recent pap' certainly Lave reduced spending on books, materials, guidance counselors, and the 
like, these decreases have always been offset by increases in other districts' and private schools* 
spending. 

There are three ways in which compliance failures might arise in the near future. The first 
of these is the shrinkage in school district discretionary budgets. Most school districts are 
constrained on one side either by political or economic conditions from increasing total expendi- 
tures by any significant amoimt. On the other side, districts must meet contracted pay in- 
creases for teachers, increasing fuel bills, and rising interest rates. These pressures from two 
directions leave little room for discretionary purchases of library books or equipment. In Ida'io, 
for example, school district budget figures at the beginning of FY 1980 indicated that the su te 
would be in compliance with Title IV MOE. However, had the winter in Idaho been especially 
cold, most districts might have had to shift, some funds from books and materials to heating 
fuel. The budgeted figures were close enough to the margin of noncompliance that even a slight 
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dip in the average temperature would have brought the state out of compliance. Other states 
reported nearly identical circumstances. A similar situation in New York was further ag- 
gravated by the fact that the districts there on "contingency budgets" (about one-thirdlof the 
total) are precluded by law from buying library books or instructional equipment. 

This brings us to the second possible reason for compliance failure. Individual.districts may 
reduce their own expenditures substantially, but still receive Title IV aid provided the state 
as a whole is in compliance. Noncompliant LEAs can only be penalized if the entire state falls 
out of compliance, requests a waiver, and the request is denied. Districts, therefore, have little 
incentive to maintain their own expenditures on Title IV categories. Nor does the state have 
any enforcement leverage to use against school districts. In a time of fiscal stringency, there- 
fore, when discretionary budgets are especially vulnerable, there may be no means for effec- 
tively inducing local MOE compliance for Title .IV. Nearly all the states we visited reported 
recent sharp increases in the number of LEAs below the effort standard for Title IV. In Ohio, 
spending drops in several large cities will make statewide compliance extremely tenuous in 
fiscal year 1982. 

Finally, a recent change in the regulations may make compliance more difficult. Until the 
most recent regulations went into effect, Title IV categories B and D were counted together 
in assessing compliance. As a result, scheduled salary increases for guidance counselors (fund- 
ed under Part D) could compensate for reductions in expenditures for library books and mate- 
rials (funded under Part B). The states we visited which reported separate expenditure trends 
for Title IVB and IVD showed that compliance failures for Part B will be likely when thd 
expenditures are separately computed for MOE purposes next year. 



Vocational Education 

I Vocational Education i;naintenance of effort at the local level is still enforced by state level 
jauthorities, subject, as always, to audit by the Education Department. Our interviews with the 
i vocational education officials in the ten states provided the clearest instances of the political 
use of maintenance of effort requirements. 

In one state several years ago the state legislature decided to shift what had been a one 
million dollar line item for secondary vocational education into the general state school aid 
budget. Given the way that that million dollars was distributed and its use monitored, it 
actually had alway#been the functional equivalent of general aid. No scliool district in the state 
reduced its own vocational education expenditures as a result of the shift in the state's budget, 
nor did state spending for vocational education decline. However, the vocational education 
officials in the SEA were able to obtain a ruling from the HEW regional' office that the 
legislature's action constituted a xfsductidn in effort for vocational education. A long series of 
correspondence between the state <Japitol and USOE ensued, and to our knowledge, the matter 
has yet to be resolved. 

In any case, in its next session the legislature restored the lino item for secondary vocation- 
al education. Ironically, to ensure that the vocational education funds from the state are not 
as fungible as they had been, the state legislature attached its own MOE provision to the 
restored line item. 

Whether or not this particular legislature's action constituted a compliance failure is a 
matter of judgment. The important point of this story is the way in which the state s vocational 
education interests used the federal MOE requirement as a tool of political interaction The 
threat of federal intervention and the loss of federal funds, however, can work in two directions 
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Whereas many of the vocatj .uial education officials ^poke of using MOE as a protec^on for their 
program's budget, sev|rai or the SEa officials we interyievted suggested that ir^yoking federal 
regulations before their legi;>latures would be like ^/avin&a red flag in front of a>ull. Especially 
in the western states, a threat of federal action could actually induce the proscribed behavior 

The vocational education program also exhibits the clearest contradiction between the 
fundamental objectives of tne Act and the conseqijences of MOE enforcement. The Vocational 
Education Act establishes a set of guidelines for^states to use in allocating federal vocational 
education aid to school districts. Districts with^Kigh unemployment rates, large proportions of 
high school dropouts! large numbers of low income families, and relatively small tax bases are 
supposed to receive the larg^ 't proportions of federal money. By stipulating total denial of funds 
as the penalty for any decrt . in spending, the Vocational Education Act effectively assigns 
a higher priority to maintenance of effort than to any of the other allocation criteria. A district 
with high unemployment^ large numbers of dropouts, a weak \3x base, and so on— presumably 
the most likely candidate for some fiscal difficulty— would be denied federal funds if it cut its 
own spending on vocational education by as little as 1 percent. 

It may have been Cor^ess's intent to assign MOE the highest priority among all the 
allocation criteria, but at least one of the states we visited does not read the law in this way 
Thisstate determines each dwu iCCz total (state andfederal) vocational education aid allocation 
strictly according to the criteria of need written into the federal law. Districts' that are out of 
compliance wit^ MOE reqv'reaienta receive their total allocation entirely from state sources 
The "federal dollara that would have been sent to the noncompliant but relatively needy 
districts s\mwj substitute for state aid that would have been sent to di&tricts further down the 
ranks of n<?ed. In other words, voqational education MOE provisions are a dead letter in this 
state. This practice has liOver been scrutinized under a formal audit, but the vocational educa- 
tion officials in the stats claim to have received informal acquiescence from USOE. 

The fact that^the Vocation^ 4 Education Act requires both state matching and maintenance 
of effort also genWates rt2j<.ntment among most state level program officials. All states far ^ 
excf^ed the fiv*^ to one matching requirement of the law. The additional requirement that this 
"overmatching" oe maintained renders the matching provision meaningless. At the same time, 
the additioi^ql matching requirements for special purpose programs under the Act have re- 
sulted in unde' ,\se of the special purpose funds (for programs serving handicapped, disadvan 
taged, and lirr ited English-spectking students). LEAs "cannot count monies which overmatch 
general aid '^ward matching for these programs, so many are unable to use the funds available 
Furtherm jre, the MOE requirement means that new spending of this sort can never be retract 
ed if the programs do not work out. 

Some of our sample states do, in fact, enforce MOE requirel^ents and have denied fundt 
10 a few LEAs. Two general riscal and educational trends suggest that the number of noncompli- 
ant districts might increase substantially in the future. First, one response to fiscal contain- 
ment on the state and local levels might be to shorten the school day. Many California school 
districts have already done so. In a shorter day there is less time available for "elective" 
vocational subjects, and /ne lOduced vocational education enrollment might reduce expendi- 
tures. Second, the movement toward competency requiren.ef .ts for high school graduation is 
apparently shifting studenr^ into remedial basic skills classes and awey from vocational 
courses in some places. Thiv. too might require a reduction in vocational educational expendi- 
tures. To date, however, neither of these trends has resulted in an increase in noncompliance 

Shifting demands for vocational education programs can also cause MOE difficulties when 
old programs are phiiacd onf j^nd new ones o^different character are phased in. Of all the federal 
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programs, this one is of necessity the most susceptible to demand changes and ought logically 
to b€#le to respond to these changes with only reasonable constraints. 

|[^^8^pped Education 

Expenditures by LEAs for programs required by PL 94-142 have been increasing so rapidly 
in recent years that few SEAs have bothered to monitor MOE for handicapped education very 
closely. State goyemraents have also increased their spending for special education, and most 
expect to continue this trend in coming years. However, one state we visited, Montana^, de- 
creased its state appropriation^ for this purpose for fiscal year 1981, and unless LEAs can make 
up the difference in spending from their general budgets, compliance problems are likely to 
arise fit the state or local levels. - ^ ^ 

Even when state spending increases, there is the possibility of locals noncompliance either 
in the special education budget overall or with respect to particular expenditure items within 
that budget. Some states we visited mentioned this possibility in districts that have other fiscal 
problems. In addition, as these programs mature, some unintended compliance problems may 
arise. It may be that the sefepp costs of an educational program exceed the maintenance costs 
by a substantial margin. If so, districts may be unwilling or unable to maintain the^latively 
high initial expenditure levels indefinitely. Declining enrollments also affect the handicapped 
student population and the need for services. At some point, in the relatively distant future, 
expenditures might be reduced with no substantial cut in services. 

In general, however, the MOE requirements of PL 94-142 do not present much immediate 
concern. \ 

\ 

SUMMARY 

Our investigation of the experiences often states regarding^itle I maintenance of effort 
illuminatec a wide variety of state and local legal and economic constraints which affect L^^A 
spending hr "free -mblic education.** Clearly, the existing MOE rules collide with state and 
local circumstances in many way^^which cloud distinctions between unwillingness and inabili- 
ty to maintain education spending. In the next two years, increasing instances of noncompli- 
ance are likely to tax the enforcement and waiver-granting mechanisms of the Education 
Department in ways that they have not been challenged before. 

There have been a few instances of noncompliance with vocational education MOE provi- 
sions; however, the most interesting aspect of these requirements is their use as a lobbying tool 
by vocational education interests. Also, the MOE requirement in this area may conflict in 
intention with the allocation and matching requirements in the law. Title IV program expendi- 
tures by LEAs are especially sensitive to the availability of discretionary funds on the Ipcal 
level. Trends toward diminishing discretionary budgets may induce compliance failures under 
Title IV MOE, as may the separation of Titles IVB and D for purposes of effort computation. 

There have been no instances of noncompliance under PL 94-142, and few are anticipated 
m the near future. One state reduce^ its appropriations for handicapped education for next 
year, but it remains to be seen whether local spending will offs^t this decrease. 



IV. AN ANALYSIS OF MAINTENANCE OF v 
EFFORT REQUIREMENTS AND THEIR 
ENFORCEMENT 



The previous two chapters have described the evolution and contents of maintenance of 
effort reqmrements and have presented the recent history of school district compliance with 
those requirements. Our investigations in ten states have led us to conclude that this school 
year (1980-1981) marks a major transition in the history of MOE requirements for federal 
education programs. As Congress and the Education Department deal with an unprecedented, 
but still small, number of violations, decisions will be made which will have repercussions far 
beyond the matter of whether or not some 100 school districts operate Title I programs in FY 
1981. The choi*^ of a particular response or set of responses to these violations will establish 
precedents that will, in txim, influence the evolution of the federal role in the U.S. educational 
system -and the structure of federalism itself. 

We find it somewhat surprising that a provision which had appeared very recently to be 
essentially a deadTetter (Barro, 1978) should suddenly assume important role in educational 
and intergovernmental policy. Nevertheless, the analysis presented in this chapter leads us to 
the conclusion that the MOE requirements, especially those associated with ESEA Title I, are 
significantly different in intent and effect from all other regulations attached to federal educa- 
tion programs. Furthermore, our evaluation of alternative legislative or regulatory responses 
to the current spate of compliance failures suggests that each of the options represents a 
significant change in the die facto structxure of federalism. 

WHAT DO MOE REQUIREMENTS DO THAT OTHER PROVISIONS DO NOT DO? 

MOE is one of a series of legislative provisions intended to ensure the additivity of federal 
school aid. Congress intends to add to what states and localities would have spent on schools 
in the absence of federal programs. Congress does not wish, through ESEA, Vocational Educa- 
tion Aid, .etc., i provide local tax relief or to subsidize other local government expenditure 
categories indirectly. The specific effects of MOE should be analyzed in the context of its role 
as one of several such additivity requirements. The requirements most closely related to MOE 
are tlie "supplement-not-supplant" and comparability provisions. 

MOE as an Easily Monitor^ Additivity Provision 

One essential distinction between MOE requirements and the other additivity provisions 
js that the former are much easier to monitor than the latter. Auditing compliance with 
supplement-not-suppla * comparability, rr excess cost provisions can reqtnre a detailed inves- 
tigation of relatively mi^^ate LEA allocative decisions. This is especially true in districts that 
operate a large number of separate (state and federal) categorical programs, sometimes in the 
same classroom {Kimbn)ugh and Hill, 1980). Monitoring maintenance of effort simply requires 
observing a single number fi-om year to year and making sure that the accounting practices 
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generating theji number are not devised as subterfuges. To be sure, a district can comply with 
MOE and still supplant local effort with federal funds. In oth^r words, MOE is a very imprecise 
mechanism to ensure additivity and probably must be augmented by such loophole-closing 
devices as supplement-not-supplant provisions. However, the high cost of detecting supplanta- 
tion may preclude -the use of this more precise mechanism as the tool of standard, afiAual 
monitoring of additivity, MOE requirements may, therefore, be viewed as a crude but relatively 
inexpensive mechanism for monitoring minimal compliance with the additivity intentions of 
federal school aid policy. , 

If MOE were merely a crude device for detecting supplantation, our analysis could end here 
with the conclusion that these provisions were of trivial independent policy significance. 
However, MOE provisions^specially those associated with ESEA Title I, ESAA, and lESSAA 
—are different from the other additivity provisions in another way. They impose distinct, 
additional requirements on LEA behavior. 

A school district that had decreased local expenditures proportionally on all educational 
programs— and, therefore, on all children— would be in compliance on supplement-not-sup- 
plant and comparability grounds but out of compliance with MOE requirements. The specific 
intent of MOE provisions in general, therefore^ must be to protect specific categories of expendi- 
ture from any decrea&e at all. 

The Title I MOE provision, however, has an additional effect. A school district that cut its 
spending on general educational programs (not vocational education, not educational materials 
or guidance counselors, et^.) for "uncategorized" children (not Title I eligible, not limited 
English speaking, not handicapped, etc.) would be in compliance with all of the additivity 
requirements except MOE for Title I. It is possible to imagine a Title I MOE provision that was 
strictly analogous to those attached to vocational or special education. Such a provision would 
require that local expenditures on services for Title I eligible children not decrease from one 
year to the next. This more narrowly targeted MOE provision for Title I would conform to the 
view that.the federal role in the U.S. educational system was confined to augmentirg services 
for specific populations and encouraging certain specific practices. 

The actual provision goes significantly beyond the traditional, circumscribed federal role. 
Unlike all other federal regulations, which are intended to protect the interests of certain 
narrowly defined groups of children. Title I MOE extends the protection of federal enforcement 
mechanisms beyond the target populations and programs to general programs for uncatego- 
rized students. 

It does not seem that this distinction has been made explicit as MOE requirements have 
developed over the years. None of the Congressional Records nor Executive Branch iocuments 
we have examined refer to this essential difference between Title I MOE and all other federal 
educational provisions. We suspect that the original impetus for the design of this requirement 
and its subsequent evolution derives from an intent Congress had in 1965 but has since 
substantially discarded. 



The Original Intention 

Recall that ESEA Title I was originally viewed by many of its proponents as a general 
fchool aid program. The targeting provisions had both a political and programmatic impetus. 
By tying aid payments to the characteristics of children, legislators were able to circumvent 
constitutional and political objections to aiding parochial schools. At the same time, school 
districts ser.ing large concentrations of low income children were seen as most in need of 
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general assistance. Many (possibly most) proponents, therefore, viewed ESEA as a general aid 
program (Meranto, 1967). \ 

Now if Congress had, in fact, written a targeted general aid law with the intention that 
all future increases in resources in poor school districts would come from the federal govern- 
ment and with the expectation that the rate,of inflation would remain very low, a maintenance 
of effort provision alone wouJd have ensured the additivity of federal money. That, in fact, is 
what Congress did. The only additivity requirement in the 1965 Title I Act was maintenance 
of^ffort. 

Congress's original intentions with respect to ESEA are history now. Serving specific 
groups of children, not aiding certain types of districts, has become the established raison d'etre 
of federal educational policy. As this^more circumscribed role has been defined, a new set of 

, additivity requirements has evolved. To insure that the intended groups— and only the intend- 
ed groups— benefit by the f^eral involvement, the federal government has, in a certain sense, 
entered into an adversarial relationship with state and local educational authorities. SEAs and 
LEAs bave strong incentives to transfonifi Title I assistance into general aid. To maintain the 
integrity of its targeting intentions the federal government must vigilantly monitor the de- 
tailed allncation of resources on the local level. The means of enforcing this highly specific 
targeting— supplement-not-supplant, excess cost and comparability requirements— were 
added to the original MOE provision. As loopholes were discovered and as instances of noncom- 
pliance were perceived to escape sanction, all of the additivity regulations were tightened and 

. their enforcement was centralized. ^ 

Maintenance of effort provisions were caught up in this tightening and centralizing process. 
The stoiy is told in Chapter II. However, no one seems to have recognized that one particular 
additivity provision, MOE for Title I, was essentially different from the others. The intention 
that drove the process of tightening and enforcing supplement-not-supplant, comparability,^ 
and non-Title I MOE— i.e., the intention to confine the federal interest to certain specific groups 
or expenditure categories — does not ^pply to Title I MOE. 

In other words, the Title I, ESAA, and lESSAA provisions expand the federal interest in 
education in an important way. These provisions are inappropriate to the extent that the 
federal role is seen as strictly confined to certain categorical programs. If the federal intent is 
to establish4tself as the patron of the public education sector as a whole, then rules protecting 
general programs for uncategorized pupils, like Title I MOE, may be an appropriate policy 
instrument. However, every other instrument of federal education policy— all of the funding 
programs and all of the regulations^-answers to a narrowly defined set of federal interests. In 
protecting education in general. Title I MOE stands alone. 



ALTERNA^nVE RESPONSES TO WIDESPREAD NONCOMPLIANCE 

In Chapter I we argued that MOE wae an imprecise policy instrument. Strict enforcement 
of the requirement that districts not reduce their dollar spending must be inequitable in several 
respects and may induce behavior exactly contrary to Congress's more general intentions. The 
history of MOE provisions presented in Chapter II showed that these requirements have 
evolved to the point where the Education Department is allowed very little discretion or leeway 
in the granting of waivers. Grounds for waivers are narrow, and very few of the districts now 
y6ut of compliance seem to qualify. 
^ Chapter III presented evidence that a much larger but still vsry small number of districts 
are now out of compliance than have been in the entire history of MOE requirements. Further- 
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more, there is good reason to expect that this year's increased incidence, of noncompliance is 
the beginning of a trend. In California, the state surplus of tax revenues which had prevented 
major spending reductions has evaporated^assachusetts has just passed a tax-cuttmg initia- 
tive, and it is.unclear whether the state government will be willing or able to "bail out" local 
school districts. The fmancid problems of xities like New York and Cleveland are fa*- from 
resolved. All of this suggests that circumspect policymakers would expect a continued increase 
in the incidence of violaticiis of MOE provisions. Finally, the beginning of this chapter pointed 
out that the most troublesome MOE provision— for Title I, ESAA, lESSAA— may reflect a very 
different Congressional intent from that which informs all other federal expenditure regula- 
tions. 

Under these circumstances Congress may wish to act to change MOE requirements either 
as part of reauthorization of ESEA or even before the scheduled reauthorization. Certainly 
Qongress will be called upon to act quickly by representatives of the noncompliant districts. 
Congressional action (or inteiltional inaction) on MOE will take place in the context of what- 
ever general trends are influencing the evolution of federal education policy. MOE provisions 
designed as part of an incremental change which preserves the basic categorical structure of 
federal programs would be different from the requirements built into a consolidated program 
of block grants. In the former case, the category specific MOE requirements would be retained, 
but possibly modified to account for any inequities of strict enforcement. If the commitment 
to a limited, categorical feder"^ role is to be strictly retained, then some revisioti of the Title 
I MOE requirement might be wailed for. If Congress opts to consolidate most federal pVograms, 
but still wishes to guard against supplantation, then the existing Title I requirement might 
be the only additivity provision needed. 

In either ^:ase, however, Congress will have to decide how much flexibility to build into the 
requirements. The remainder of this chapter presents a dt. jription and analysis of five possible 
alternative responses to an increased incidence of noncompliance. 

A sixth possible alternative will not be discussed in any detail. We have mentioned the fact 
that one potential source of inequity in current MOE provisions inv^es the imperfect relation- 
ship between expenditures and tax effort. Why not, it might be argu^, use some better measure 
of tax effon'. to indicate compliance with Congress's additivity intentions? The possibility of 
developing such measures was extensively discussed in a previous, unpublished analysis un- 
dertaken by Rand for the Assistant Secretary for Education of HEWl That analysis concluded 
that, while feasible, the development of valid, reliable, and widely accepted measures of tax 
effort was a long way off*.^ For this reason, the use of such measures cannot solve the immediate 
problem of increased noncompliance. We have, therefore, forgone an extensive discussion di 
that alternative. * - 



General Approach I: Take No Action* Enforce Current Regulations 

Suppose the United States has, in fact, entered a period of marked fiscal retrenchment on 
the state and local levels. If so, the various categories of state and local government expenditure 
— publiC/<issisf&TK|e, highways, criminal justice, education, etc. — will have to share the burden 
of this pew stringency, just as they all shared the benefits of a growing public sector (Pascal 
et al., 1979). \ 



^Copies of the document reporting these findings can be obtained from Rand with permission from the Ofiice of 
the Under Secretary of Education for Planning and Budget. 
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Fed^rSffeducation policymakers, most notably the members\of the relevant Congressional 
comiriltte^s, will have to decide how to react to this trend toward fiscal containment. One 
possible reaction would be to take steps to ensure that whatever^ ay happen to other local 
govermnenixbudget categories, public school spending must not be induced. By denying Title 
I funds to 1U(^ or so school districts for one yearl the federal govemnient will be sending out 
the clear sign^^l that a severe penalty is attached to absolute reductions m school budgets. Such 
a signal would^e received by the California Legislature as it designs futiit^e state aid formulas 
and by other legislatures and voters as they consider fiscal limitation measures and budget 
reductions. The inechanism for sending such a signal is in place. If current regulations are 
enforced, funds will indeed be denied. Fu;i;hennore, an attempt to deal with ncmcompliance by 
changing the law might create a climate of disrespect for all federal regulaticms. 

At the same tiine, though, enforcement of current regulations would be counterproductive 
from the point of view of the fundamental objectives of federal education policy. The only people 
to suffer by the.denia\ of Title I money to some 100 school districts would be the Title I eligible % 
children in those distr;icts and their families. 

If fiscal containmer^t is a msyor trend, strict enforcement of current regulations might be 
inadvisable for another treason. Recall that almost all federal ititergovermnental aid programs 
require maintenance of\effort. Some of these MOE provisions are strict; others are more ^ 
flexible. A locality faced Vith fiscal limitation or a financial crisis would be likely to respond 
by cutting its budget in tliose areas \evM protected by federal MOE requirements (Walker et 
al., 1980). The local schools would probably fare rather well under such circumstances, as might 
highway construction or Medica^ programs. However, local budgets wcfuld be designed less 
in accordance with local pri^ii^ and needs than with an eye to which federal aid programs 
had the strongest MOE provisions. The current additivity provisions were designed by Con- 
gress during a period of rapid kecular growth in state and local budgets. For this reason, little 
thought had to be given to th^^possibly adverse consequences of these provisions. Now that 
budgets are declining, the poi^ibility has arisen that Congress has, by a number of incremental 
and seemingly unrelated decisions, instituted a major change in the governance structure of 
federalism. A situation may have evolved in which decisions about local budget allocations are 
so influenced by federal policy that there is little room for local choice. 

Fiorthermorc, these circumstances create a troublesome set of incentives within Congress. 
As each Congressional interest— hi'lghways, law enforcement, health care, public assistance, 
education, etc.— realizes that the strength of its MOE provisions determines how well it 
survives fiscal limitation, each committee may want to tighten its own MOE requirements. The 
proportion of local budgets written in Washington will increase, and decisionmaking will ^ 
become even more centralized. \ ' 

The point of this discussion is that the Education Committees, as they decide whether or 
not to take action regarding widespread noncompliance, ought to consider the efTects of their 
action (or inaction) within the context of federal governance relationships and the collective 
actions of a variety of Congressional interests. 

This analysis of the possible implications of strict enforcement also points out an important 
area of ignorance regarding the current effects of MOE provisions. Given the variety of additivi- 
ty requirements for each of the federal categorical programs, it would be usefiil to know exactly 
what proportion of any given school district's budget is actually determined by federal financial 
regulations. If this proportion is large, as it may be in some highly federally dependent districts, 
the governance structure may already have shifted and the specter of de facto federal control 
may already have materialized. Whether or not this is true is worth knowing. If it is true, it 
is probably an unintended consequence of federal policy, the causes of which may require 
remedy. 
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Suppose, then. Congress determines that the current requirements err on the side of too 
little flexibility so that either (1) funds will be inequitably denied to some districts or (2) the 
division of powers within the federal system will be eroded. Ther;e are several ways in which 
more flexibility might be buili in by granting more discretion either to the Secretary of 
' Education or to State Education Authorities, 

General Approach 11: Grant More Discretion to the 
Secretary of Education 

Undor current legislation, the Secretary of Education is empowered to grant waivers of 
MOE requirements. Such waiveifs may only be granted for one school year. The grounds on 
which waivers may be granted are very precisely and narrowly defined and are written into 
^ the legislation. The circumstances in which most of the presently noncompliant districts find 
"Vxl themselves are explicitly ruled* out as grounds for waivers. Under current law, therefore, the 
' , Secretary will not be able to alleviate any of the potentially inequitable consequences of strict 
enforcement. 

One possible approach Congress might take fairly quickly would be to graift^he Secretary 
discretionary waiver autTiority. Such a change would involve merely repealing the part of the 
current law that explicitly defines '^exceptional circumstances," thereby allowing the Secretary 
to judge, on a case by case basis, which circumstances were and were not '^exceptional." The 
Secretary might also be given authority to grant waivers in order to remedy *'gross inequities." 
Such waivers miglit also allow districts to "ratchet down" to a lower expenditure base for future 
MOE comparisons. ^ 

One justification for this approach derives from our findings in the states we visited. Most 
past and present 1 .^itances of noncompliance with MOE were accompanied by complex histories 
and detailed and unusual situations. Peculiarities of state school aid formulas, especially with 
respect to the effects of declining enrollment, often playeii a role. Some expenditure reductions 
were perfectly reasonable and responsible responses to long term economic, demographic, and 
political trends. Sometimes changes in school budgets that violate MOE could actually enhance 
some other federal policy interest such as a shift from vocational education to academic courses 
for minority students or the reduction of New York City's financial deficit. The narrowly 
/ defined categories of exceptional circumstances written into the law seemed much too schemat- , 
ic to account foffxhe peculiar, and occasionally poignant, situations school districts encountered. 
The causes of most noncompliance seem to fall into a grey area between the narrowly defined 
exceptional cffcumstances written into the law and a clear intent to supplant local revenues. 
Given the complexity of school district CTCumstances, a more flexible, discretionary approach 
might seem appropriate. \ 

Ther^^K however, two severe problems with the discretionary waiver approach. The first 
has 10 do wmi Vprocedural requirements. The processing of waivers through the Office of 
Education to6k, on the average, four to six months, and this when only a handful of waiver 
requeats were received each year. In the Fall of 1980, we were,faced with several score requests 
to be processed through a new Department where sp)ieres of responsibility and chains of 
command have yet to be completely defined. During our state visits we discovered more than 
one instance where a district had been unable to operate a Title I program for one year because 
of USOE s tardiness Jn issuing a waiver. It might be possible for the Education Department 
to estabiioh an efficient procedure for evaluating waiver requests in time to deal with the 
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current spatej)f noncompliance. Certainly such proc^uires are a prereqjkrisite for the discretion- 
ary, waiver approach *to work. ' ' _ 

The second problem with discretionary waivers is more fundamental. Such a change would 
establish the Secretary of Education as the final arbiter" Df financial decisions made by federally 
dependent, fiscally constrained LEAs. This would constitute an even more profound change in 
the governance of the federal system than would strict enforcement of current provisions. The 
latter involves the federal govemmentin local budgetary processes only indirectly. The federal 
carrot and stick will be more obvious determinants of local government decisions than they had 
been before the era of fiscal containmsnt. However, enforcement of objective regulations would 
not involve the Education Department in second-guessing the decisions of LEAs. Issuing 
discretionary waivers, on the other hand, would require detailed analyses of the specific fiscal 
circimnstances of each noncompliant locality. Serious administration of such a waiver program 
— that*is, anything other than a blanket granting of waivers to any district that asked for 
one— would establish precedents defining standards of acceptable behavior given a variety of 
fiscal circumstances. Again, the effect on the federal system would be profound. 

General Approach III; Return Waiver Authority to the States ^ ^ 

Before 1976, SEAs had the authority for monitoring maintenance of effort compliance and 
for granting waivers. The shift of these powers to the Commissioner of Education under the 
1976 amendments was implicit. We found no record of an explicit discussion of the appropriate 
level of authority for monitoring and enforcing these particular provisions. There may have 
been some dissatisfaction in Congress with the way these requirements had been handled by 
the states or some perception that noncompliance had been escaping sanctioxi, but no conci-ete 
evidence on either of these points appears to have been presented. 

The problems presented in our evaluation of the previous approach— slow procedures and 
an unintended restructuring of federalism— would be alleviated if discretionary waiver author- 
ity were granted to, say, the Chief State School Officers instead of the Secretary of Education. 
State agencies are more likely tc have the information required to evaluate the particular 
circtnnstances of individual school districts. SEAs are also more experienced than ED at 
processing administrative forms and requests from the LEAs within their jurisdictions. The 
procedural delays would, therefore, be >'educed if authority were transferred to the states. 
Furthermore, granting discretionary waiver authority to the Chief State School Officers would 
involve no m^or change in the governance structure of the federal system. LEAs are, and have 
always been, jthe creations of state governments. Most SEAs keep their school districts on a 
fairly 3hort leash with respect to financial practices. Close monitoring of LEA budgets of SEAs, 
therefore, would not constitute a new centralization of governmental power. Finally, there is 
substantial precedent forafcsigning enforcement authority for federal programs to state educa- 
tion agencies. Many of tl^ regulations associated with Title I, Vocational Education, and othei 
programs are enforced by SEAs. subject to occasional audit by the federal government (NIE, 
1977). 

As with the other general approaches to the increased incidence of noncompliance, turning 
waiver authority over to th<j SEAs^would create some problems. First, whatever rationales 
might have justified the assignment of waiver authority to USOE in 1976 might still be valid. 
Presumably someone in 1976 must have believed that the states were not doing an adequate 
job of enforcing these requirements. It might have been felt that few SEAs enjoyed enough 
political independence to penalize noncompliant school districts. Tlie potential inappropriate- 
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ness of state agency as the chief enforcer of MOE may be even more apparent today than it 
was in 1976. After all, the current instances of noncompliance in California are the result of 
the state legislature's decisions, as lefiecisd in the school district "bail out'' form^ila, not of the 
choices of individual LEAs. 

One consideration that mitigates in favor of SEA enforcement is the potentialusefulness 
of MOE provisions as lobbying tools. During our state visits we found that vocational education 
advocates made the most effective use of MOE sanctions as a threat against their legislatures, 
but other bureaus within an SEA can and do make use of this strategy. By giving direct 
enforcement power to the program advocates in each state capital, Congress might actually 
strengthen local political support for the intentions of federal policy. 

Even though state level enforcement might be a desirable strategy under "ordinary** 
circumstances, it is imHHely that a single Congressional committee or political interest group 
would want to adopt suc^ an approach during a period of fiscal contraction. We have already 
referred to the possibility that how well different local government programs fare during a 
period of fiscal limitation may depend on how well each category is protected by federal MOE 
requirements. For the education interests to turn enforcement of MOE over to the state at this 
point could amount to a form of unilateral political disarmament. In other words, during a 
period of fiscal constraint and the consequent budgetary conflicts on the local level, no single 
interest group will have an incentive to surrender any available weapon. 

We see, therefore, that it may not be easy to build more flexibility into MOE requirements. 
Granting discretionary waiver authority to either the Education Department or the states 
would be risky— the former Would risk the decentralized structure of the federal system and 
the latter would risk a more-thai?-proportionate reduction of educational spending in a period 
of fiscal containment. Two othfer ^general approaches could reduce both potential risks. 

General Approach IV: Modifj^ the Requirements and/or 
Penalties for Noncompliance \ \ 

Both the mcidence of noncompliance and the potential adverse effects of rule enforcement 
might be minimized by changes m the standards for MOE compliance or the sanctions for 
noncompliance. Many of the state'^ officials we interviewed recommended changes such as a 
return to earlier slippage allowances or the use of multi-year averaging as means for allowing 
some flexibility in year-to-year speeding levels while retaining the MOE concept. Many also 
suggested a move to pro rata reductibns rather than total withholding of federal funds in cases 
of noncompliance. Where a state action is responsible for LEA noncompliaQpe, one might even 
reduce the C 'e's federal program allocation by fhe^amount of LEA shortfalls rather than 
allowing the mil burden of the ptmalty to, fall on individual districts already suffering from 
state-induced revenue losses. Other recommendations made by.state officials to "fine tune" the 
MOE provisions of major federal programs are discussed in Appendix A. 

All of these modifications would retain the character of MOE requirements while diminish- 
ing to varying degrees their potency for affecting budgetary decisions at the local level. On the 
one hand, the changes might be seen ^as diluting the effectiveness of MOE provisions for 
protecting education programs from cufe. On the other hand, they might provide relatively 
. simple means for minimizing the potentially inequitable consequences of strict enforcement of 
federal spending requirements during a time of necessary readjustments to rapidly changing 
fiscal, economic, demogi-aphic, and political conditions in a number of states and localities- 
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General Approach V: Design a Unified Intergovermnental Aid Policy ^ 

Two themes run through our discussion of the first iliree general approaches to widespread,, 
complfrfice failure. First, the choices Congress nidces witli respect to this issue may introduc^ 
Important but unintended alterations in the governance of the federal system. Either strict o^ 
discretionary enforcement of the current regulations by the Education Department would* 
involve a (^ntralization of local government decisionmaking. Most districts in the country 
would be unaffected by enforcement, but federally dependent districts subject to stringent 
budgetary limitation might be forced to give up a great deal of di^fiscal independence in 
exchange for Hie federal aid they receive*- Second, during a peri(m of fiscal containment. 
Congress could become the locus of conflict among activities traditionally in the domain of local 
governments. Criminal justice interests, health care interests, highway interests, higher edu- 
cation interests, and elementary and secondary education interests might l^k to their support- 
ers in Congress for protection from the threat4iJ|fiscal c^lstoffient through strengthened and 
strictly enforced MOE and sup^ment-not-supplantinx)visions* . * ^ 

Unless we wish the federal govermnent to become the arbiter of all state and local goverti- 
ment activity, steps should be taken to avoid these possibilities. Hiei*? is little that education 
poliqmiakers can do by themselves to counteract these pyDtential threats to federalism. What 
will be needed is a unified Congressional golicy with respect to intergovernmental njlations, 
and a set of Congi^'^ional procedures for ensuring that various interests conform jfco the 
.^tablished paii<y* An analogy with the dbngressional budgetary process is apt. The" coUecti^ 
a^^tions of all of the independent authoraation and appropriations committees can have lunn-^,^ 
tended, adverse macroeconomic consequences unless Congress as a whole accepte soine con- 
straint on budget totals. In the same way, competition among interests can adversely aCFect the 
integrity of the federalist balance-ofpowers tmless Congress imposes some constraint^ on how 
individual pieces of legislation affect the independencegf^teteMBTIocal governments. 

Definingtheproperfederalrotelnintergovernm^titalrelationsis^ long-term \utt|ertaking. 
(^lilding int*jmal Congressional procedures and defining general limits on the extent to which 
^ngresis will allow itself to regulate local govenmient behavior is likely to take several years. 
This will do nothing to alleviate any potential inequities in strict enfoitjement of cmrent iPitle 
I regulations. Some general modification of MOE requirements across all federated programs 
might be a more appropriate response to the cmt^ent problem. One such reform— a pro-rata 
reduction in federal aid rather than a complete denial of funds--sjvas seriously considered this 
year by the Senate Subcommittee on Intergovemmentat Relations. In*&iy case, we suspect that 
the new problems school districts seem to be facmg in maintaining their efiTorf nxe shared1>y 
all local governmental agencies that re<^ive federal assistance. If .so, without some common 
response bom Congress, the rectuctions in local spending categories may reflect the vicissitud^ 
of xmsystematic Congressional action rather tha|||myone^s conscious priorities. 

A coordinated Congressional poli<^ on intergovernmental relations could be instituied 
through a number of mechanisms. Some informal mechanisms would involve upgrading the 
roles and broadening the resjwnsibiiities of the existing su}K:omnattees on intergovernmental 
relations. This w©uld rajuire no ?p6i© than a decision Isy the leaderships of the two Hc^uses to 
more in tliis direction.^ More formal mechanisms might require Congressional Budget Offic^ 
review of the impacts/ of m^or legislation on the fetteral balance of powers.. An even more 
dramatic policy mighf require that ail legislation invblving any non-federal government be 
referred jointly to the intergovernmental relations subcommittees as well as to the committee 
of dire%,^ substantive interest. 

A complete analysis of tiiese and other mechanisms for developing a uniform Congressional 
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policy on intergovernmental relations is beyond the scope of this report, as would be any 
extensive discussion of what that policy *^hould be. However, we do recommend that Congress 
begin devoting more intensive scrutiny -to the effect of its decisions on the balance of powers 
in the federal system. . 



CONCLUSlo.^S 

« 

• We have suggested five alternative general response to a markedly increased incidence 
of noncompliance with MOE provisions. Three of them involve unilateral action by education 
policymakers. None of these is entirely beneficial. No matter whether enforcement is strict or 
discretionary or is turned over to the states, some of the potential outcomes are unintended and, 
to many, undesirable. Federal enforcement, whether strict or somewhat permissive, could 
substantially change the locus of decisionmaking within ;uc lederal system. Turning th^ 
problem over to the states might harm the competitive positit^n of the education sector in t 
struggle for scarce local funds. 

If Congress values our system of federalism, great care will be necessary to ensure that local 
control of spending decisions is preserved. If local control is to be sacrificed in jurisdictions 
heavily dependent on federal aid, then Congress should prepare itself to allocate local budgets 
at least as effectively as it does the federal budge^n either case, the iooues we have presented 
in this report direct our attention to Congress and the federal system. 



Appendix A 

SUGGESTIONS FOR CHANGE: THE VIEW 
FROM TEN STATE CAPITALS 



In the course of our interviews with state education and legislative officials we solicited 
their suggestions as to how MOE requirements might oe improved. In general, we found that 
most program officials supported the general intent of additivity requirements. A m^ority, 
however, felt that the current requirements were too stringent and the sanctions for violations 
were too severe. 

A great deal of dissatisfaction was voiced with tk. double requirement of matching and 
MOE for vocational education and with the budgetary Inflexibility imposed by the detailed 
MOE requirements under this program. 

" he remainder of this appendix contains a summary of the suggestions from the ten states 

we visited. 



ALABAMA 

Although all the state officials agreed that the proportional penalties accompanying waiv- 
ers were too harsh, the fiscal officer found the penalties both unfair and counterproductive to 
federal policy goals. If the maintenance of effort provisions are indeed intended to prevent local 
districts from shifting funds away from special target pupils at their discretion, according to 
this official, the provisions are directed at the wrong level of administration in the Alabama 
financial structure. Since districts rely heavily on state funds, which are appropriated by line 
items for specific programs, local offic' have little discretion over their district expen litures 
Why, therefore, should the LEA be held responsible for something they cannot control? And 
if the LEA is out of compliance, who is punished by the cutoff of federal program funds but the 
target populations the federal policies are intended to aid? One suggestion for dealing with 
economic decline or budget-balancing efforts was that MOE be based on a proportion of avail- 
able state and local fur.ds ratker than based on a dollar amount. 



CALIFORNIA 

The officials with whom we spoke in the program offices. Administrative Division, and the 
legislative analysts office endorsed the maintenance of effort concept nearly unanimously, at 
least insofar as it reflects the non-substitution of federal funds for state and local funds. In each 
case, however, the suggestion was made that the requirement should be fashioned to achieve 
a no'nsupplantation effect rather than prohibiting any reductions in state and local expendi- 
tures. There was also .<i"consensus that the penalty for noncompliance with MOE requirements 
should be a proportionate rather than a total ^eduction of federal funds in the relevant program 
area. The Director for Vocational Education argued that an appropriate matching requirement 
would be better justified than the current maintenance of effort provision for vocational educa- 
tion. He also argued for a broader definition of vocational education which would include state 
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and local priorities in such areas as ca3::eer exploration, career decisionmaking, and the acquisi 
tion of employability skills. Efforts currently being made in these areas cannot be included 
among the programs whose expenditiu'es count toward MOE compliance. 

One legislative analyst argued for a more flexible tise of base years for computing effoxt, 
perhaps using the average of several preceding years as a means of controlling for minor 
fluctuations caused by one-time expenditures or initial effects of revenue base declines. Several 
program officers argued that some consideration should also be given to the level of past state 
effort in providing programs for the various target populations. 



IDAHO 

Title I officials argued that the maintenance of effort requirement should be modified to 
allow for the special circumstances of very small districts. 

Vocational education officials pointed out a contradiction in federal legislative intent. The 
law lists a numlier of criteria for ranking districts according to need. However, the maintenance 
of effort provision effectively outranks all other crittria in determining the allocation of federal 
aid. The neediest district in the state would drop off" the eligible list given a small decrease in 
local support. The Idaho officials wondered whether this was the intent of Congress. The 
vocational education program officers also suggested that the zero percent slippage factor wab 
too inflexible sir.ce it implies that no local program ought ever to be reduced, although program 
design ought to be especially flexible in the area of vocational education. These provisions 
encourage the maintenance of inappropriate programs. 



ILUNOIS 

Illinois continues to haye serious problems with the maintenance of effort provisions 
contained in a variety of federal education programs. These provisos, state officials stated, 
permit the federal government to reduce fiinding for these programs with i.npunity while 
holding state educational agencies and local educational agencies hostage to the maintenance 
of exii^rt requirements. It is their position that current maintenance of effort requirements are 
inequitable. Although the State Board can report that the state and local educational agencies 
are ^ n compliance with the law, a change in maintenance of effort requirements is needed. They 
strongly recommend provisions be written into law allowing sftte maintenance of effort re 
quirements to be reduced by a percentage equivalent to any federal reduction in allocations. 
In addition to the specific suggestions discussed below, the state officials also wished more 
flexibility in the requirements and greater consistency in the regulations across the various 
programs. 

In general, the Title I officials felt that the federal maintenance of effort.regulations were 
too inflexible and too difficult to monitor. They also recommended a ret^^m to the 5 percent 
slippage allowance. 

Along with the general feeling that the maintenance of effort requirements for special 
education tended to stifle new program development and reduce flexibility, one particular 
criticism of the present regulations was voiced by an official. His complaint focused on the 
provision that prohibited supplanting of state and local fimds on either an aggregate basis *'or 
for a given expenditure." He stated, "[Tjhe general concern is that anything like adequate 
enforcement and/or monitoring of each 'particular cost* would pose extreme demands on our 
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already overburdened accountability systems It is, in fact, an unnecessary requirement in 

light of other federal regulations which, if complied with effect the same goal." 

' State Vocational Education officials, like others interviewed, recommended that some type 
of unusual circumstances rule, in a 'fition to those now arailable in the Vocational Education 
Amendments, is needed. This would give th State Director the flexibility of initiating a ruling 
concerning any new unusual circumstance that may from time to time appear on a statewide 
basis. The Director also predicted that stricter waiver restrictions and the elimination of the 
slippage allowance would encourage veiy inaccurate expenditure reports by local educational 
agencies. By understanding actual expenditures during high spending years, the district could 
thereby build itself a cushion against future budget cuts. 



MASSACHUSETTS 

The State Title I director expressed the view that, insofar as MOE provisions reflect a 
nonsupplantation concern, they are not really necessary any longer. He feels that the intent 
of Title I is well accepted and that the current emphasis on testing buttresses support for '^itle 
I programs. Given the existence of a nonsupplantation requirement in Title I and his perct?ption 
that a desire to supplant is not prevalent, he sees no need for a separate maintenance of eifort 
provision for Title 1. The Vocational Education head agreed with this point of view, recommend- 
ing elimination of the provision as he sees it as extraneous and virtually meaningless to the 
program's effective operation. 

Officials responsible for Title IV and Special Education were more supportive of the MOE 
requirements for their respective programs. They have found the provisions useful in their 
efforts to encourage state and local spending in the targeted program areas, and would not 
recommend any substantial changes at this time. In general, they favored the retention of 
provisions which allow some flexibility in computing maintenance of effort, such as the choice 
of aggregate or per pupil expenditures. 



MONTANA 

Each official we spoke with mentioned the "small school district** problem. 

The legislative analyst suggested that MOE requirements severely limited the ^tate legis- 
lature's budgetary flexibility. Oft^n the only way to "send a message" to a weak state program 
IS to cut their budget by a substantial amount for a period of time. By threatening a full cut-off 
of federal funds, MOE regulations effectively remo e this tool from the legislature's hands 

The official in charge of Title I argued strongly tnat authority to grant waivers of MOE 
provisions be returned to state authorities. Monitoring of most Title I provisions is left in the 
hands of state officials, subject, of course, to audit by the Education Department. W then, 
he asked, shouldn't responsibility for monitoring MOE provisions and granting waivers be left 
in state hands? As an example of the cumbersomeness of the federal waiver process, the official 
pointed to the case of a small district that had been unable to operate a Title I program because 
of HEW's tardiness in granting a waiver. 
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NEW YORK 

We found a solid consensus among New York state education officials that federal provi- 
sions to prevent supplantation from occurring are necessary and justifiable, but that current 
MOE requirements do not satisfy this intent appropriately. Not surprisingly, considerable 
supiH)rt was expressed for provisions which allow flexibility in computing maintenance of 
effort, such as the choice of per pupil or aggregate expenditures, the choice of comparison years 
for Title I, and the now-eliminated slippage factors. Several o#icials suggested that an average 
of several prior years' expenditures be used as the base for computing maintenance of effort 
to allow flexibility for temporary aberrations in expenditure patterns. 

Officials in the Finance Division suggested that a common MOE requirement be devised 
for all federal education programs, and that proportional reductions in federal funds be made 
if effort is not maintained. A return to state enforcement of MOE requirements was also 
suggested. The Title W-B Director argued for a locally targeted requirement rather than the 
current Title IV provision. The Title I director argued that if the intent of that program's 
requirement is to ensure that service quality does not diminish, the appropriate meas'Ji would 
address program quality and ^upil outcomes rather than expenditures. 



OHIO 

Several ofiicials suggested that the slippage allowances for the applicable programs he 
reinstated at their former levels to assist education agencies who are experiencing fiscal 
retrenchment. The Title I Director went still further, suggesting a liberalization of the slippage 
allowance to 10 percent. The Special Education Director also proposed that a local waiver policy 
be developed for PL 94-14'2. 

The State Director for the Federal Assistance Division suggested several alternatives Out 
suggestion is that the states be given discretionary authority to determine what constitutes 
an exceptional and unforeseen circumstance for waiver purposes. Another possibility is that 
the level of effort to be maintained be defined in programmatic rather than dollar terms Each 
state would define its basic program — the definition would be included in the state plan and 
subject to federal approval — and would have to maintain the level of services described in the 
basic program definition. A third proposal is to consider maintenance of effort on a statewide 
basis for Title I as well as Title IV. Finally, and most importantly in his view. Congress and 
Education Department officials could rethink their entire approach to regulations of this type, 
emphasizmg qualitative lather than quantitative tools to measure states' compliance with the 
intent of federal legislation. This would involve more frequent and rigorous monitoring activi 
ties m states and localities and more careful attention to and emphasis on state plan approval 



TEXAS 

Each program directx)r complained that the regulations were vague and oflen in corflict 
with the most recent statutes. One official suggested that the maintenance of effort require- 
ments be consistent across all federal education programs. They also nearly universally be- 
lieved that the proportionate entitlement cuts which accompany a waiver are an unreasonable 
penalty, especially in the case of small school systems where there was. not a deliberate 
intention to reduce effort. In the opinion of the Title I Director, if a district takes a waiver based 
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on declining enrollment, the federal penalties and state allocation formulas make it very 
difficult for the district to recover. 

The most forceful recommendation came from the Title I and Title IV Directors who 
J[)elieved that the state education agencies should be given the authority to grant waivers in 
certain, narrowly defined instances. Since the state officials are more familiar with the prob- 
lems facing individual districts and are in a better position to determine if a budget reduction 
was unintentional, such a shift m waiver authority would speed along waiver applications and 
decrease the administrative burden on both state and federal officials. 

In lieu of this proposal, the Title I Director suggests that maintenance of effort be deter- 
mined on a statewide rather than an individual district basis. 



The Director of Vocational Education argued that MOE requirements are so vague as to 
be meaningless except as a source of uncertainty in federal funding The accounting categories 
in vocational education are so broad and poorly defined, especially in small districts with 
unsophisticated management, that a specific percentage slippage factor is almost impossible 
to monitor. It is possible, he argued, for state officials to determine whether or not a district 
has been essentially maintaining effort based on qualitative knowledge of circumstances in 
each district. MOE provisions, therefore, can be a powerful policy lever in the hands of the State 
Board of Vocational Education, but only if authority for granting or denying waivers is placed 
directly in the hands of the responsible state officials. 

The Title I officials also aigued that the qualitative knowledge of state officials was 
sufficient for them to determine whether any reduction in spending amounted to a purposeful 
attempt to supplant local revenues with federal funds. It is difficult to convey this specific local 
knowledge to HEW officials, therefore, federal judgments cannot be as accurate as those of slate 
officials. 

This official also argued for a pro-rata reduction of aid in the event of noncompliance, and 
for some more flexible allowance for local economic conditions in the regulations. 
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Appendix B 
TEXT OF THE REGULATIONS 



TITLE I OF THE ELEMENTARY AND 
SECONDARY EDUCATION ACT|)F 1965 




Statutory Requirement 

Public Law 95-561 (Education Amendments of 1978) 

Sec. 126(a) MAINTENANCE OF EFF0RT.--(1) Except as provided in para- 
graph (2), a local educational agency may receive funds under this title for any fiscal 
year only if the State educational agency finds that the combined fiscal effort per 
student or the aggregate expenditures (as determined in accordance with regulations 
of the Ck)mmissioner) of that agency and the State with respect to*the provision of fiee 
public education by that agency for the preceding fiscal year was not less than such 
combined fiscal effort per student or the aggregate expenditures for that puipose for 
the second preceding fiscal year. 

(2) The Commissioner may waive, for one fiscal year only, the requirements of 
this subsection if he determines that such a waiver would be equitable due to exception- 
al and unforeseen circumstances such as a natural disaster or a precipitous and un- 
foreseen decline in the financial resoxirces of the local educational agercy. In any case 
in which a waiver under this paragraph is granted, the Commissioner shall reduce the 
amount of Federal payment for the program affected for the current fiscal year in the 
exact proportion to which the amount expended (either on an average per pupil or 
aggregate basis) was less than the amount required by paragraph (1). No level of 
funding permitted under such a waiver may be used as the basis for computing the 
fiscal effort required, under paragraph (1), for years subsequent to the year covered by 
such waiver. Such fiscal effort shaH be computed on the basis of the level of funding 
which would, but for such waiver, nave been required. 

(3) The Commissioner shall establish objective criteria of general applicability 
to carry out the waiver authority contained in this subsection. 20 U.S.C. 2736. 

Regulations 

Proposed Rules, 45 F.R. 39712 (June 11, 1980); and 45 CFR 116-116a. 
§116.91 Maintenance of Effort 

(a) Basic standard. (1) Except as provided in §116.92 and paragraphs (f) and (g) 
of this section, an SEA may app ^ve a Title I application from an LEA or State agency 
only if that agency demonstrates the following in the application: Its expenditures of 
State and local funds for the free public education of children— on an aggregate or per 
pupirbasis— are not less for (i) the first fiscal year preceding the fiscal year in which 
the agency is applying for Title I funds than for (ii) the second preceding fiscal year. 

(2) Except if the LEA or State agency did not participate in Title I in the 
preceding fiscal year, the agency may not use as a second preceding fiscal year a fiscal 
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year that the agency did not use as a first preceding fiscal year on a previous appli- 
cation. 

(b) Meaning of *per pupil basis/ As used in this section, *per pupil basis' means 
per child included in AJDA. 

(c) Expenditures to be considered. The expenditures the SEA shall consider in 
determining the LEA^s or State agency's compliance with the basic standard in para- 
gi aph (a) of this section are — 

(1) State and local expenditures for free public education. These include expen- 
ditures for administration, instruction, attendance, health services, pupil transporta- 
tion, plant operation and maintenance, fixed charges, and net expenditures to cover 
deficits for food services and student activities; and 

(2) expenditures of Federal funds for free public education for which the LEA 
or State agency is not accountable to the Federal Government. These include expendi- 
tures of funds under the School Assistance in Federally Affected Areas program. 

(d) Expenditures not to be considered. The SEA may not consider the following 
expenditures in determining the LEA's or State agency's compliance with the basic 
standard in paragraph (a) of this section: 

(1) Any expenditures for community services, capital outlay, or debt services. 

(2) Any expenditures of Federal funds for which the agency is accountable to 
the Federal Government. These include expenditures made from funds provided imder 
Title I or Part B (instructional materials and school library resources) and Part C 
(improvement in local educational practice) of Title IV. 

(e) Rounding off expenditures. For purposes of determining compliance with the 
basic standard in paragraph (a) of this*section, expenditures may be rounded ofTin the 
following manner: 

(1) Per pupil expenditures for each of the fiscal years being compared may be 
rounded to the nearest ten dollars. 

(2) The aggregate expenditures for each of the fiscal years being compared may 
be rounded to the nearest 100 dollars. 

if) Two percent leeway. For purposes of determining the LEA's or State agency's 
compliance with the basic standard in paragraph (a) of this section, the SEA may 
disregard a decrease of less than two percent from the second preceding fiscal year to 
the first preceding fiscal year. 

(g) Substantial compliance— (1) Standard. The SEA shall consider the LEA or 
State agency to be in compliance with the basic standard in paragraph (a) of this section 
if— 

(i) The LEA or State agency submits a written request asking the Secretary to 
determine that the LEA or State agency is in substantial compliance with the basic 
standard in paragraph (a) of this section; 

(ii) The written request referred to in paragraph (g)(l)(i) of this section demon- 
strates that any decrease in expenditures from the second preceding fiscal year to the 
first preceding fiscal year 'did not result in any decrease in the level of services that 
the LEA or State agency provides; and 



(iii)The Secretary issues a written determination that the LEA or State agency 
is in substantial compliance with the basic standard in paragraph (a) of this section. 

(2) Example. An example of a situation that would meet the standard in 
paragraph (g)(1) of this section is a change in staffing at an agency resulting in a 
lower-paid employee providing the* same level of service previously provided by a 
higher-paid employee. — 



§116.92 Waiver of the maintenance of effort requirement 

(a) Waiver authority. Under section 126(a)(2) of title I (Waiverof maintenance 
of effort), the Secretary may waive the maintenance of effort requirements in §116.91 
for a particular LEA or State agency for one fiscal year if the Secretary determines that 
the waiver is equitable because of exceptional and unforeseen circumstances. 

(b) Waiver request. An LEA or State agency that has not maintained its fiscal 
effort as required in §116.91 may ask the Secretary to grant a waiver of that require- 
ment by submitting a waiver request that includes — 

(1) A statement of the expenditures for the two fiscal years being compared; 

(2) A statement of the difference between (i) the agency's level of fiscaWtfort 
in the preceding fiscal year and (ii) the agency's level of fiscal effort in the second 
preceding fiscal year; and ^ 

(3) A description of the circumstances that the agency considers to be "excep- 
tional and unforeseen." 

(c) Secretary's criteria. The Secretary considers granting a waiver under para- 
graph (a) of this section only if the Secretary determines that— 

(1) The agency requesting the waiver used every opportunity available under 
State and local laws to maintain the necessary level of expenditures; and 

(2) The failure to m^^intaih effort was due to—. 

(i) A natural disaster; r 

(ii) A major and unforeseen decline in State or local financial resources, such 
as a major loss of tax base not due to public or governmental actions; 

(iii) A major and unforeseen decline in Federal funds for free public education 
and for which the agency is not accountable to the Federal Government; 

(iv) An extended strike; or 

(v) Other exceptional and unforeseen circumstances, which may not include 
referenda or acts of State legislatures, school boards, or other governmental bodies. 

(d) Actions resulting from a waiver. If the Secretary grants a waiver under 
paragraph (a) of this section — 

(1) The SEA shall reduce the affected agency's Title I allocation for the fiscal 
year covered by the waiver m ex^ct proportion to that agency's failure to maintain the 
effort required by §116,91; 
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(2) If the affected agency is an LEA, the State shallreallocate the reduction tp 
other LEAs in the State in accordance with 45 CFR 116£l83; and ^ - V ' 

(3) For the fiscal year imirediately following the fiscal year for which the 
waiver was granted, the SEA shall determine the affected agency's compliance with the 
basic standard in §116.91 on the basis of the level of fiscal effort that would have been 
required if the affected agency had not been granted the waiver. 




ERIC . ^ 



TITLE IV OF THE ELEMENTARY AND 
SECONDARY EDUCATION ACT OF 1965 

P.L. 89-10 as amended 20 U.S.C* 1801 et seq. 



Statutory Requirement " \ 

' Public Law 95-561 (Education Amendments of 1978) ^ 

Sec. 404.(a) A State shall be eligible to receive grants under this part if it has 
on file with the Commissioner a general State application under section 501 or lsection 
435 of the General Education Provisions Act, whichever is applicable, and if it submits 
to the Commissioner a State plan at such time (not more often than once every three 
years) and in such detail as the Conunissioner deems necessary, which— , 

... (7) provides assui4^nces that the aggregate amount to be expended per 
student or the aggregate expenditure by the State, its local educational agencies, and 
private schools in such State fh)m funds derived from non-Federal sources for pit)grams 
described in part B and part D,frespectively, for the preceding fiscal year are not less 
than the amount per student expended or the aggregate expenditure for the second 
preceding fiscal year for each such part. 20 U.S.C. 3084(a)(7)* 



Regulations ^ % 

45 CFR Part 134; 45 F.R. 23602 (April 7, 1980) 

§134.12 Conditions the State must meet before submitting a plan— maintenance of 
effort ^ 

(a) General requirements. (1) To receive Part B funds, Part C funds to conduct 
the Strengthening SEA Management program, or Part D funds, a State shall have 
expended during the preceding fiscal year for the purposes of each of these grograms 
an amount of non-Federal funds that at least equals the amount of non-Federal funds 
it expended for the purposes of each of these programs during the second preceding 
fiscal year. 

(2) The comparison of expfepditures for the two years may be made on the basis 

of- ^ 

(i) Either the aggregate non-Federal expenditures for each of these programs 
made by tlie^tate, its LEAs, and the private schools in the State; or 

(ii) The aggregate per student expenditures of the State, its I^As, and private 
schools. ^ 

(b) Aggregate expenditures. The State may measure aggregate non-Federal 
expenditures for programs described in Part B, Part D, or in Title IV, Part B, respective- 
ly, by either of tiie following methods: .-^^ 

(1) Totalling the expenditures made by the State, alUts LE!As, and the private 



'50 



schools in the State that enroll students who will participate during the fiscal year for 
which fUnds ai4 available or 

(2) Totalling the expenditures made hy the State, its LEAs that will participate 
in the fiscal year for which funds are availatee, and the private schools in the State 
that enroll students who will participate in the fiscal year for which funds are available. 

(c) Aggregate per student expenditures. The State m^y measure aggregate per 
student non-Federal expenditure? for programs described in F art B, Part D, or in Title 
V, Part B, respectively, by either of the following methods: 

(1) Dividing the aggregate expenditures computed under paragraph (b)(1) of 
this section by the total number of students in average daily attendance ( ADA)--or any 
other basis commonly and consistently used in a State from year to year— in all the 
public schools in the State and in private schools that enroll students who will partici- 
pate in the fiscal year for which -funds are available; or 

(2) Dividing the aggregate expenditures computed under paragraph (b)(2) of 
this section by the total number of students in AD A—or on any other basis commonly 
and consistently used in the State from year to year— in public schools in LEAs that 
will participate in the fiscal year for which funds are available. 

(d) Averaging expenditure* (1) If non-FeSeral expenditures for programs de- 
scribed in Pait B, Part D, or in Titf V, Part B, depehd upon a State or local appropria- 
tion that is not an annual appropriation, the Statfe may average its non-Federal 
expenditures for those programs over the number of fiscal years for which the appro- 
priation was made. 

(2) A State that chooses to average its expenditures in this way shall continue 
to use this method for computing maintenance of effort for each fiscal year for which 
the State or local appropriation was made. 

(3) A State that does not average its expenditures shall attribute all expendi- 
tures to the fiscal year in which they were incurred. 

(e) State's authority to exclude LEAs or children enrolled in private schools. A 
State, by rule, may exclude fi*om partici: ation in Parts B or D— 

(1) An LEA that has failed to maintain its non-Federal expenditures, if the 
Commissioner declines to waive the State's requirement to maintain its expenditures, 
and if that LEA's failure to maintain its expenditures would prevent the Stat^ from 
complying with paragraph (a) of this section; 

(2) Students enrolled in a private school that has failed to maintain its expendi- 
tures, if the Commissioner decline to waive the State's requirement to maintain its 
expenditures, and if that private school's failure to maintain its expenditures would 
prevent the State from complying with paragraph (a) of this section; or 

(3) An LEA, or students-enrolled in a private school, that fails to submit data 
that the State requires to determine compliance with this section. 

■4 

(f) Collecting and maintaining data. The SEA shall collect and maintain data- 
including data from private schools— that verify the State's compliance with this sec- 
tion or §§134.90-134.92 of these regulations. The State shall make these data available 
to the Commissioner upon request. 
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(g) Separate compliance^ The Commissioner determines whether a State is 
complying with the maintenance of effort Irequirement separately for the programs 
authorized by Part B, Part D, and Title V,| Part B of the Act 

§134.90 Waivers of Maintenance of Effort ; 

Because of exceptional and unforeseen circumstances affecting one or more 
LEAs in a State, the Commissioner m^ waive the maintenance of effort requirements 
in §134.12, if it is equitable to do so. This waiver is effective for one fiscal year only, 
and may not be repeated. ' * ^ 

. (a) Examples of exceptional and unforeseen circwstances include— - 

U) An unforeseen, substantial removal of property from the tax roll due to— 

(1) A disaster of hiu:nan or natural causes; 

(ii) A government action; or 

(iii) The departure of an industrial or commercial facility. 

(2) An unforeseen, substantial diversion of available revenue to other purposes^ 
outside the control of the SEA or LEA due to emergency circumstances such as those 
resulting from a dicaster of human or natural causes. 

(3) An unforeseen, substantial decrease in expenditures by a State or LEA due 
to^ strike of educational or service personnel; 

(4) An unforeseen, substantial(decrease in expenditures by a State or LEA due 
to energy shortages or other emergency circumstances; 

(5) An extraordinary State or local appropriation to meet an unexpectedly acute 
educational need. 

(b) Examples of circumstances the Commissioner does not consider to be ^i^e^l 
tional and unforeseen include — 

(1) A deliberate substantial reduction of available revenue due to an act of a 
State or local legislatxire or electorate in other than emergency circumstances; and 

(2) The failure of an SEA or LEA to maintain its fiscal effort when it had the ' 
financial resources available to do so. 

(c) In determining whether it is equitable to grant a waiver under subsection 
(a); the Commissioner considers — ^ 

(1) The extent to which the circumstances claimed to be exceptional and un 
foreseen were of the SEA's or LEA's own making; 

(2) The extent to which the SEA or LEA attempted to maintain its expenditures 
for programs described in Parts B and D and the Strengthening SEA Management 
program despite those circumstances; and 

(3) Any other relevant factoid. 

CSec. 431A of GEPA and H.Rept. 95.1137, 95th Congress, 2d Sess., at 139: 20 U.S.C. 1232-1) 
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il34.91 Mainteimn(^ of effort waiver procedui^s 



If a State discovers that it cannot comply with the assurance inats State plan 
_ to maintain expenditures, it shall— . 

' (a) Promptly notify the Comtnissioner and r^uest a waiver for the appropriate 

nkal ye^ and ^ \ ^ 



_ (b) Amend its S&te plan to reflect the request fur a waiver. 



(Sec 404{aX7) of the Act; 20 U.S.C. 3084(a)(7)) 

§134.82 Etfect of waiver of maintenance of elfoH 

- (i^fifti^^oi:a^Bione)t grants a waiver of inain^fence of effort under §134,90, 
the Commissioner reduces the total amount a State may receive for that fiscal year by 
the exa& proportion its expenditures for the preceding fiscal year fell short of its 
expenditures for^he second preceding fiscal year. Tho^ expenditures may be calculate 
ed on either an aggregate ot aggregate per student basis., 

(h) {subsequent determinations of whetheV that State has maintained its effon 
aie made on the basis of the expenditures that would have been required had tlje 
Commissioner not>^ranted a waiver. 




r 



S3 



EDUCATION OF THE HANDICAPPED ACT 
PX. 91^230, as amended 20 US-C. 1401 et seq. 



Statutory Requirement 

Public Law 94-142 (Education for All Handicapped Children Act of 1975) 

Sec. 613.(a) Any State meeting the eligibility requirements set forth in section 
612 and desiring to participate in the program under this part shall submit to the 
Commissioner, through its State educational agency, a State plan at such time, in such 
manner, and containing or accompanied by such iiiformation, as he deems necessary. 
Each such plan shall— 

(9) provide satisfactory assurance that Federal funds made available under this 
part . . . (b) will be so used as to supplement and increase the level of Stcte and local 
funds expended for the education of handicapped children and in no case t9 supplant 
such State and local funds, except that, where the State provides clear and convincing 
evidence that all handicapped childish have available to them a free appropriate public 
education, the Commissionsr may waive in part the, requirement of this clause if he 
concurs with the evidence provided by the State; 

Sec. 614.(a) A local educational agency or an intermediate educational unit 
which desires to receive payments under section 61 Kd) for any fiscal year shall submit 
an application to the appropriate State education agency. Such application ahall— 

(2) provide satisfactory assurance that , . > (B) Federal funds expended by local 
educational agencies and intermediate educational units for programs under this part 
. . . lii) shall be used to supplement and, to the extent practicable, increase the level of 
State and local funds expended for the education of handicapped children, and in no 
case to supplant such State and local funds . , . 

(0 Notwithstanding the provisions of subsection (a){*.AB)(ii), any local educa- 
tional agency which is required to carry out any program for the education of hand- 
icapped children pursuant to a State law shall be entitled to receive payments under 
section 611(d) for use in carrying out such program, except that such payments may 
not be used to reduce the level of expenditures for such program made by such local 
educational agency from State or local funds below the level of Such expenditures for 
the fiscal year prior to the fi. ^1 year for which such local educational agency seeks such 
pajTnents. 20 U.S.C, 1413(a)(9); 1414(a)(2)(B); 1414(f) 



Hegulations 

45 CFR I2ia; 42 F.R. 42474 (August 23, 1977^ 

§121a.230 Nonsupplanting 

(a) Each application must provide assurance satisfactory to the State educa- 
tional agoncy that the local educational jagency uses funds provided under Part B of 
the Act to supplement and, to the extent practicable, increase the level of State and 
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local funds expended for the education of handicapped children, and in no case to 
supplant those State and local funds. 

(b) To meet the requirement in paragraph (a) of this section: 

(1) The tot amount or average per capita amount of State and local school 
funds budgeted by che local educational agency for expenditures in the current fiscal 
year for the education of handicapped children must be at least equal to the total 
amount or average per capita amount of State and local school funds actually e3ipepded 
for the education oj handicapped children in the most recent preceding fiscal year for 
which the inforjn^tion is available. Allowance may be made for: 

(1) Decreases in enrollment of handicapped children; and 

(ii) Unusually large amounts of funds expended for such long-term purposes as 
the acquisition of equipment and the construction uf sthool facilities; and 

(2) The local educational agency must not use Part B funds to displace State 
or local funds for any particular castr 

*f 

> 'a.589 Waiver of requirement regarding supplementing and supplanting with 
Part IB funds 

(a) Under sections 613(a)(9)(B) and 614(a)(2)(B)(ii) of the Act, State and local 
educational agencies must insure that Federal funds provided under Part B of the Act 
are used to supplement the level of State and local funds expended for the education 
of handicapped children, and in no case to supplant those State and local funds. Begin- 
ning with funds appropriated for fiscal year 1971) and for each following fiscafl year, the 
nonsupplanting requirement only applies to funds allocated to local educational agen- 
cies. (See §121a-372.) 

(b) L" the State provides clear and convincing evidence that all handicapped 
children have available to them a free appropriate public education, the Commissioner 
may waive in part the requirement under sections 613(a)(9)(B) and 614(a)(2)(B)(ii) of 
the Act if the Commissioner concurs with the evidence provided by the State. 

(c) If a State wishes to request a waiver, it must inform the Commissioner in 
writing. The Commissioner then provides the State with a finance and membeiship 
report form which provides the basis for the request. 

(d) In its request for a waiver, the State shall include the results of a special 
study made by the State to obtain evidence of the availability of a free appropriate 
public education to all handicapped children. The special study must include state- 
ments by a representative aample of organizations which deal with handicapped chil- 
dren, and parents and teachers of handicapped children, relating tht following areas: 

(1) The adequacy and comprehensiveness of the State's system for locating, 
identifying, and evaluating handicapped children; and 

(2) The cost to parents, if any, for education for children enrolled in public and 
private day schools, and in public and private residential schools and institutions; and 

(3) The adequacy of the State*s due process procedures. 

(e) In its request for a waiver, the State shall include finance data relating to 
the availability cf a free appropriate public education for all handicapped children, 
including: 
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(1) The total current expenditures for regular education programs and special 
education programs by function and by source of funds (Stale, local, and Federal) for 
the previous school year, and 

(2) The fiilFtime equivalent membership of students enrolled in regular pro- 
grams and in special prograir { in the previous school year. 

(f) The Commissioner considers the information which the State provides under 
paragraphs (d) and (e) of this section, along with any additional information he may 
request or obtain through on-site reviews of the State's education programs and 
records, to determine if all children have available to them a free appropriate public 
educa.tion, and if so, the extent of the waiver. 



(g) The State may request a hearing under §§121a.530-121a.583 with regard 
to any final action by the Commissioner under this section. 



VOCATIONAL EDUCATION ACT OF 1963 



PX. 88-210 as amended 20 U.S.C. 2301 et seq- 



Statutory Requirement 



Public Law 94-482 (Education Amendments of 1976) 



General Requirement: 



Sec. 111(b)(1) No pajrments shall be made in any fiscal year under this chapter 
to any local educational agency or to any State unless the Commissioner finds, in the 
case of a local educational agency, that the combined fiscal effort per student or the 
aggregate expenditures of that agency and the State with respect to the provision of 
vocational education by that agency for the fiscal year preceding the fiscal year for 
which the determination was made was not less than such combined fiscal effort per 
student or the aggregate expenditures for that purpose for the second preceding fiscal 
year or, in the case of a Stt^te, that the fiscal effort per student or the aggregate 
expenditures of that State for vocational education in that State for the fiscal year 
preceding the fiscal year for which the determination was made was not less than such 
fiscal effort per student or the aggregate expenditures for vocational education for the 
second preceding fiscal year. 20 U.S.C. 2311(b)(1) 



Applicability to Work Study Programs: 

Sec. 121(a) Funds available to the States under section 2330 of this title may 
be used for grants to local educational agencies for work-study programs which — 

(5) provide that, in each fiscal year during which ^uca prcgi*am remains in 
effect, such agency shall expend (firom sources other than payments from Federal funds 
under this section) for the employmeni f its students (whether or not in employment 
eligible for assistance under this section) an amount that is not less than its average 
annual expenditure for work-study programs of a similar character during the three 
fiscal years preceding the fiscal year in which its work-study program under this 
section is approved. 20 U.S.C 2331(a)(5) 



Regulations 

Proposed Rules, 45 F.R. 28288 (April 28, 1380; and 45 C.F.R. 104.321-104.324, 

§104.321 Maintenance of fiscal effort at the State level 

A St te shall maintain iis fiscal effort on either a per student basis or on an 
aggregate bi Js for vocational education compared to the amount expended in the 
previous year. 

§104.322 Withholding of payments 
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The Commissioner will not make ary payments to a State in a fiscal year unless 
the Commissioner finds that the fiscal effort of the^ate for vocational education on 
a per studant basis or on an aggregate basis in the previous fiscal year was not less than 
fiscal effort of the^State on a per student basis or on an aggregate basis in the second 
preceding fiscal year. 

§104.323 Unusual circumstances 

(a) Any reduction in fiscal effort for any fiscal year will disqualify the State 
from receiving Federal funds unless the State is able to demonstrate to the satisfaction 
of the Commissioner any of the following: 

(1) In the preceding fiscal year, the reduction was occasioned by unusual cir- 
cumsUnces that could not have been fully anticipated or reasonably compensated for 
by the State. Unusual circumstances may include unforeseen decreases m revenues due 
to the decline of the tax base. 

(2) In the second preceding fiscal year, contributions of large sums of monies 
were received from outside sources. 

(3) In the second preceding fiscal year, large amounts of funds were expended 
for long-term purposes such as construction and acquisition of school facilities or the 
acquisition of capital equipment. 

(b) This proposed section will apply beginning with grants awarded in Fiscal 
Year 1981. 

§104.324 Maintenance of fiscal effort at the local level 

A local educational agency shall maintain its fiscal effort on either a per 
student basis or on an aggregate basis for vocational education compared with the 
amo'^nt expended in the previous fiscal year. 

§104.325 Withholding of payments 

A State shall not make payment under this Act to a local educational agency 
unless the State finds that the combined fiscal effort of the State and local educational 
agency on a per student basis or on an aggregate basis of the local educational agency 
and the State, was not less than the combined fiscal effort in the second preceding fiscal 
year. , 

§104.326 Exception for local education agencies 

The unusual circumstances rule applicable to the State in §104.323 is also 
applicable to local educational agencies. 
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THE GENERAL EDUCATION PROVISIONS ACT 
PX. 90-247, as amended 20 U.S^C. ^21 et seq. 



Statutory Requirement 

Public Law 95-561 (Education Amendments of 1978) 

MAINTENANCE OF EFFORT DETERMINATION 

Sec. 431A.(a) In prescribing regulations for carrying out the requirements of 
section 403(c)(10) for fiscal year 1979 and section 404(a)(7) for subsequent fiscal years 
of the Elementary and Secondary Education Act of 1965 and section 307(b) of the Adult 
Education Act, the Commissioner shall determine the a'.nount so expended on the basis 
of per pupil or aggregate expenditures. 

(b) The Commissioner may waive, for one fiscal year only, the requirements of 
this section if he determines that such a waiver would be equitable due to exceptional 
and unforeseen circumstances such as a natural disaster-or-a^precipitous and un- 
foreseen decline in the financial resources of the local educational agency. In any case 
in which a waiver under this subsection is granted, the Commissioner shall reduce the 
amount of the Federal payment for the program affected for the current fiscal year in 
ihe exact proportion to which the amount expended (either on an average per pupil or 
aggregate basis) wf**' ' ess thf n the amount required by section 403(a)(10) fc r fiscal year 
1979, and section ' (7) f jr subsequent fiscal years of the Elementary and Secondary 
Education Act of 196d ^Jr section 3C7(b) of the Adult EducatioTi Act. No level of funding 
permitted under such a waiver may be used as the basis for computing the fiscal effort 
required, under such sections, for years subsequent to the year covered by such waiver; 
such fiscal effort shall be computed on the basis of the level of funding which would, 
but for such waiver, have been required. 

(c) The Commissioner shall establish objective criteria of general applicability 
lo carry out the waiver authority contained in this section. 

(d) This section shall be effective with respect to each requirement to which it 
applies, during the peri<Ki which begins on the date of the enactment of the Education 
Amendments of 1978, and ends on the date of termination of the program to which the 
requirement applies. For purposes of the preceding sentence, a program shall be con- 
sidered to teiminate on September 30 of the fiscal year, if any, during which such 
program is automatically extended pursuant to section 414 of the General Education 
Provisions Act. 20 U.S.C. 1232>1 
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